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XIC = Examination in Chief, XX = Cross-Examination, Re-X = Re-Examination

Introduction

1. There is no dispute with Babergh District Council (“the Council”) that there is a climate
change emergency,' and that the Government has established critical targets in policy and
statute to decarbonise the energy system by 2030 and achieve net zero carbon emissions
(“Net Zero”) by 2050 in order to address that emergency.? Climate change poses a threat
not only to the human life but also to cultural heritage and biodiversity.® As a result of this
and previous generations’ imprudent use of planet resources, we all now have a collective
responsibility and imperative to act.* If Net Zero is not met, the real world consequences
(for populations, economies and the environment) are potentially catastrophic.’ The result

is that difficult decisions will need to be made to balance competing considerations.’

2. Itis also common ground, as the Council confirmed in Opening,’ that renewable energy
is central to achieving those targets.® Yet the state of grid infrastructure and the number of
“zombie” projects in the queue for grid connections have previously been identified as

major barriers to delivering on them.” To remove those barriers, Government has
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introduced reforms to move towards a “first ready, first connected” model, which ensures
that stagnant projects that cannot contribute to Net Zero do not take up grid capacity, and
that other projects will be able to progress and facilitate the biggest grid upgrade in
history. In real terms, this means the delivery of at least two schemes of the size of the
Proposal (100MW) per week until 2030, and the tripling of solar deployment by 2035.!!

It is an enormous challenge.'?

3. These Closing Submissions should be considered alongside the Appellant’s Opening
Statement. As set out in Opening, the first Reason for Refusal (“RfR”) is concerned with
the impacts that the Proposal would have on designated and non-designated heritage
assets, whilst the second concerns the impact that it would have on landscape character

and visual receptors at nearby locations.

4. It is apparent from policy and other appeal decisions that landscape and visual impacts
and a location in the setting of a heritage asset are not barriers to the type of renewable
energy development that the Proposal seeks to bring forward. Such impacts must always
be placed in context. Here, the Appeal Site is not part of a designated landscape or a valued
landscape for reasons Mr Mason has explained.!? It is not Green Belt, nor subject to any
other protective designations. Any landscape and visual effects would be at most minor
to moderate adverse, limited and highly localised.'* There would be less than substantial
harm at the low or lower end of the scale to two designated heritage assets and five non-

designated heritage assets which is outweighed by the Proposal’s many public benefits. '’

5. Inall, the Proposal represents sustainable development, which is supported by the NPPF,

and accords with the development plan as a whole.

Heritage impacts

6. As is now clear, there are a number of designated and non-designated heritage assets in
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the vicinity of the Appeal Site. However, impacts on those assets are, at most, at the low
end of the scale of less than substantial harm.!® In the case of the Grade II* St Mary’s
Church, the impact is lower.!” That is because any harm to the significance of these assets
derives primarily from a change in a limited number of glimpsed views to or from a small

area within their setting.

7. Interms of how to ascertain the level of harm, and the application of that approach to each
asset, Ms Garcia observed in XIC that she was the only expert before the Inquiry who had
set out a clear, robust and structured assessment of what contributes to the special interest
or significance of the assets and what will and will not change with the Proposal in place.'®
She explained that, if the elements that contribute to significance are not identified clearly,
it is difficult to understand how a site contributes to that special interest or significance or
ascertain the harm.'® Likewise, if all of those elements are said to share equal importance,

then any change to any element will result in a finding of harm.?® That cannot be right.

8. With regard to the special interest of conservation areas, it is common ground between

the main parties that:

a. The use of the word “special” in the language of the statute is important and denotes
something more than ordinary.?!

b. The requirement to identify and demonstrate that special interest is in part so that
the concept of conservation is not devalued through the designation of areas that
lack it.?2

c. When looking at landscape areas, the special historic interest is to be expressed or
perceived in its character and appearance, which it is then desirable to preserve or

enhance.”
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d. Conservation area designation is not generally an appropriate means of protecting
a wider landscape but can protect open areas where the character and appearance
concerns historic fabric.* Historic fabric could include historic field patterns, well-
defined hedgerows, sinuous boundaries, medieval ridge and furrow, estate colours

or markings, and designed parks and gardens.?

9. As to special interest and significance, it is further agreed that:

a. Different features of a conservation area will contribute towards its special character
and the significance of the asset as a whole.?

b. Not all features will contribute equally, as per the NPPF.?’

c. Some features will not contribute much or at all; they may contribute negatively or
neutrally.?

d. When considering the impact of a development on a conservation area, one has to
understand the contribution that the affected land makes to the whole and how that
will be changed.?

e. Ifthe area proposed for development makes a lesser contribution to the significance
of the conservation area as whole, that will necessarily reduce harm that can arise.>

f. Change is permissible and indeed inevitable in conservation areas, which requires
them to be managed in a way that preserves what is important.>!

g. Ifproduced, conservation area appraisals need to provide a concise statement which
defines the special interest that it is desirable to preserve,*? and may include bullet
points which identify individual features that contribute positively to character and
appearance and how they relate to the special interest.33 The interest and importance

of features must be set out clearly.>*
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10. With regard to the significance of the designated assets, it will be familiar to the Inspector

that:

a. There is a hierarchy of heritage assets, with Grade I/II* assets towards the top of
that hierarchy and non-designated heritage assets towards the bottom.

b. The significance of a particular asset has no bearing on whether it experiences harm
or the level of that harm.

c. Different policy tests apply for assets of different significance.

11. Moreover, it is agreed on the issues of setting and significance that:

a. The setting of a heritage asset is the surroundings in which the asset is experienced,
as per the NPPF.»

b. There is a difference between seeing an asset and experiencing an asset.3® Not every
view of an asset indicates that the viewer is within its setting.*’

c. An historic association between an asset and land will not always be sufficient to
bring the land within its setting 3®

d. Different elements of the setting of an asset contribute to its significance in varying
ways and in varying proportions.*

e. Certain elements of the setting of an asset may contribute neutrally or negatively.*’

f. Indirect impacts through a change in setting are less likely to give rise to harm (and
serious harm) than direct impacts on an asset itself.*!

g. In general, where an element of an asset’s setting makes a small contribution to its
significance, any loss or change to that element will only have a small impact on

significance.*?

12. There is also common ground on the correct approach to assessing impacts arising from

a change in views to and from an asset:
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a. Not every view to or from an asset contributes to understanding its significance.*

b. Designed views contribute more to the understanding of an asset’s significance than
incidental views.*

c. Views where the relationship between assets or natural features can be understood
hold more significance than ordinary views.*’

d. A view with historical connections which reveals those connections, or which
reveals the reason why an asset was put where it was, contributes more to the
understanding of significance than a general view which may be pleasant but
unplanned.*

e. Ifaproposed development is said to affect the setting of an asset due to a change in
view, there must be a distinct visual relationship between the two that is more than
remote or ephemeral and bears on one’s experience of the asset in the surrounding
landscape.?’

f.  Church towers and spires in particular are often widely visible across the landscape
but are unlikely to be affected by small-scale development unless that development
competes with them.*® Such impact is more likely to be on landscape values rather

than heritage values.*’

13. Despite being cast as the “outlier”, Ms Garcia’s assessments of harm are only a step lower
than those of Mr Handcock,*® and the closest to those of Historic England.>! She explained
clearly in XIC that the lack of special historic interest on the Appeal Site and the reliance
that others have placed on incidental views and its documented historic association with
the Tollemache Family are some of the reasons why she has reached different, and more

measured, judgements.’? We deal with each asset in turn.

Bentley Conservation Area
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14.

15.

16.

17.

The designation of Bentley Conservation Area was prompted by a desire of local residents
and Bentley Parish Council to add “another layer of protection” against what they deemed
to be inappropriate development.>> The Council was presented with a draft Conservation
Area Appraisal and Management Plan (“CAAMP”), procured and produced in the context

of the application for this Proposal, and proceeded with the designation on that basis.>*

It is a notable feature of this Conservation Area that it is now the 31% largest of the 10,000
in England,> having included within its boundary vast areas of agricultural land (referred
to in the CAAMP as “manorial farmland” or “estate farmland”*®). When he was reviewing
the designation, Mr Handcock was right to advise the Council that they would need to be
satisfied that the wider landscape is “sufficiently well-preserved” to be included.’” That
is because the test in section 69 of the Planning (Listed Buildings and Conservation Areas)
Act 1990 requires that the assets and areas to be designated have a “special architectural

and historic interest”.’®

The CAAMP is the starting point for ascertaining the special interest of the Conservation
Area in this case,” and states that the special interest of the Conservation Area is derived
predominantly from “its ancient manorial structure” and “its associated connection with
the Tollemache family” and provides a bullet point list of key features.®® The particular
features of architectural and historic interest, comprising both built and natural features,®!
are mapped on Figure 26.%> The analysis of how those features relate to the special interest

is then provided in chapter 5.5

In this case, whilst manorial farmland is identified as a key feature,* no areas of manorial

farmland are identified as features of historic interest on Figure 26, and there is no analysis
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18.

19.

of how any of those areas relate to the special interest — in that chapter or the CAAMP as
a whole.®> What that reveals is that the identification of areas of manorial farmland, such
as the Appeal Site, is not rooted in any objective analysis of whether those areas express

special interest.%® It raises the question of why the farmland was included at all.®’

More particularly, nowhere can a decision maker find any suggestion in the CAAMP that
the fields that make up the Site are fundamental to the special interest of the Conservation
Area as a whole.%® Ms Farmer’s position that the Site is a “key element” (which forms the
basis of her finding of substantial harm) is not credible and not supported by the CAAMP
(or indeed any other expert®®). The CAAMP does not itself differentiate between core and
secondary features as Ms Farmer does.”® But if the Site were considered to be integral to
the Conservation Area, or so important as to be integral, she conceded that it is reasonable

to expect there would be some acknowledgement or analysis within the CAAMP.!

Nor is there any indication that the Appeal Site contains any other expressions of special
interest on the ground.”® As Ms Garcia explained, there is nothing on the Site which shows
that it was part of an ancient manorial structure or has any connection with the Tollemache
Family.” Nowhere on the Site is it possible to gain a collective experience of the manors,
the manors and woodland, the historic core, the dispersed farmsteads, or any other unique
combination or concentration of features.”* Mr Handcock conceded that the western area
of the Site has considerably more interaction with historic features than the eastern area,
but he could not explain how the Site’s historic associations are expressed in the Site’s
own character and appearance.” If the surrounding features did not exist, the Site would
appear like any other agricultural field in England.”® There is nothing in its physical fabric

which denotes it as “manorial”.”’
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20.

21.

Irrespective, Mr Handcock and Ms Farmer adopt the view that the Appeal Site is included
within the Conservation Area and the Proposal will therefore have an adverse impact on
the Conservation Area as a result.”® Both refer back to the opportunity to see features of
special interest across the Site because of its (contemporary) openness.”® In that way, as
Mr Handcock fairly accepted in XX, the Site has almost a “setting role” to other features.*
But here the Site is not being assessed as part of the setting of a heritage asset: it is being
assessed to see whether it displays the special interest of the Conservation Area through
its own character and appearance.®! That is the beginning and end of it. The fact that the
Site may have a “setting role” to other features which do reveal that special interest does
not mean that they imbue a special interest to the Site itself.®? For that reason, Ms Garcia
was right to find that the Site makes a negligible contribution to the significance of the

Conservation Area as a whole.®?

In that connection, Mr Handcock quite fairly agreed in XX that there are many features
of the Conservation Area that do reveal its special interest and which would not change

with the Proposal in place:

There would be no direct impact on or change to any historic fabric.®*

The historic core, in which the special architectural interest comes to the fore, would

remain.
c. Dispersed farmsteads would continue to be dispersed.3
d. Ancient woodland would be physically untouched, as clarified with Ms Farmer.?’

The high quantum of highly graded manors would not be reduced.®®

f. The ancient routes and tracery of footpaths could still be followed.*
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22.

23.

24.

g. The spatial structure of Conservation Area as a whole would be unaffected.”

To the extent that other areas of manorial farmland reveal any special interest, they would
not be affected.’! Ms Garcia was criticised for observing that the Proposal would not affect
the last area of manorial farmland,” but explained in XIC that it is relevant to look at how
much of the Conservation Area will be affected in order to assess the extent of the harm
(in this case, 5.6%).%* She did not say that the fact that there would be an impact on only
two fields means there is no harm,’* as had happened in R(Irving) v Mid-Sussex District
Council [2016] EWHC 1529 (Admin).” Rather she placed it in the wider context, which

is an agreed and correct approach.”

The nature of the Proposal is also material to understanding how and what extent of harm
arises.”’ Solar farms are notably different from urban development such as housing estates
and distribution centres,”® in that they are a more open form of development with airspace
below and between rows of panels.”® Solar farms are commonly built in the countryside
and can be perceived as development within the fields where they are found.!” There is

no permanent human presence and no adverse noise impacts in this case.'"!

Insofar as there is a management objective that any development which introduces alien
features should be resisted, that objective does not suggest that such development would
undermine the designation of the Conservation Area and recognises that landscaping may
soften any adverse impacts.!%? At most it reveals a concern that landscaping might not be
successful in the future.'* It follows that if the success of mitigation could be assured, for

example through a Construction and Environment Management Plan that will be in place
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25.

26.

for the lifetime of a scheme, that would go some way to meeting the concern expresse

As to visual impacts, Mr Handcock agreed with Ms Garcia that:

a. There are no designed views over the Appeal Site.!%

b. There are no longer any public footpaths through the Appeal Site.!%

d 104

c. There will be no impact on the ability to walk along other routes around the Appeal

Site and through the Conservation Area.'?’

d. All of the routes through the Conservation Area are enclosed to some extent by

planting.!%8

e. Available views from or to the Appeal Site are incidental views largely through gaps

in hedgerows and accesses and seasonal changes in vegetation.!®

f.  Views over the Appeal Site have been opened up because of the removal of internal

field boundaries within the Site in more recent times.!'°

g. Most of the features identified as having special interest have no visual interaction

with the Appeal Site at all.!'!

h. Detracting features which interact with the western part include modern residential

properties along Church Road and Potash Lane and modern agricultural buildings

at Grove Farm and Falstaff Manor.!!?

i. Detracting features which interact with the eastern part include the adjacent railway,

pylons and overhead lines.!3

Although Mr Handcock and Ms Farmer identified harm as a result of an impact on several

key views identified in the CAAMP, Mr Handcock acknowledged that the key question is

what those views reveal about the special interest of the Conservation Area.!'* The answer

to that question is not found in the CAAMP itself, despite what guidance recommends.
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27.

28.

29.

What we do know is that the number of key views across the Site, which has no historic
fabric, stands in stark contrast to the number of key views to rare and highly graded assets,
such as the Grade I Listed Bentley Hall Barn.!!® That is a patent anomaly and cannot be

right or justified as a matter of approach.

Ultimately, Mr Handcock himself recognised that there is overlap in what the views over
the Appeal Site are said to reveal (in the case of views 1-3 and views 5-7),'!” and he agreed
with Ms Garcia that the revealed features can be appreciated better in other locations, such
as Pond Hall Lane.!'8 For her part, Ms Garcia recognised that the view towards the Grade
II* Listed Church of St Mary contributes to the significance of the Conservation Area, but

she fairly concluded that the contribution was negligible given its glimpsed nature.!'"’

The suggestion that there is also an important kinetic experience between these views and
along historic routes is not one that is supported by Ms Garcia or the CAAMP, which only
identifies one kinetic view along the former railway line at view 33.'2° Even then, there
is no reference anywhere to kinetic views being of importance to the special interest of
the Conservation Area.'?! There is no evidence at all to support Mr Martin’s position that
the Site forms part of a central area within a central circuit of lanes.'?> Importantly, none
of the key views or kinetic views around the Site are protected from change and may be

obscured by new hedgerow planting at any time.!3

Overall, Ms Garcia reasonably concluded that harm arises from a slight, temporary change
in a key view towards the Church and from the temporary change in character of the fields
to energy generation.'?* Her approach is not reductionist but entirely proportionate, robust
and based on a methodology of assessment. 2’ In her assessment, because the Site makes

a minimal contribution to the special interest of the Conservation Area, the level of harm
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would be at the low end of the less than substantial scale.'?°

Grade I Listed Bentley Hall Barn and Grade I1* Listed Bentley Hall and Meeting Hall Stables

30. The Grade I Listed Bentley Hall Barn and Grade II* Listed Bentley Hall and Meeting

31.

in Ms Garcia’s proo

Hall Stables are highly graded assets that together have legible a group value within the

Conservation Area. A detailed analysis of the significance of each of these assets is set out

f 127

In XX, Mr Handcock agreed with Ms Garcia on a number of key points:

The significance of this Complex is derived primarily from its physical fabric, with
the Barn an especially rare survival of a Tudor brick farm.!?

The Complex has a strong group value which as a whole is greater than the sum of
its parts.'?°

The setting, while important, contributes less to significance.!*

Within that setting, the greatest contribution to significance is made by the gardens,
which is where the Hall and Meeting Stables are best experienced.'>!

Another important feature of the setting is the designed lime tree avenue to the north
which creates a sense of anticipation and arrival.!>

There is no longer any functional relationship between the Complex and the Appeal
Site and there has not been one for some time.'*?

There is no intervisibility between the Complex and the Appeal Site.!>*

32. Nevertheless, in finding harm, Mr Handcock relied to a great extent on the past association

that the Complex and the Appeal Site have with the Tollemache Family, although it post-

dated the relocation of the seat to Helmington Hall in 1510.13 Ms Garcia recognised that
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33.

34.

association in her evidence but emphasised that it had long been severed and can only be
appreciated through historic records, which would remain.'*® The size of the Barn alone
does not demonstrate that association. In the absence of any visual or physical connection
between them, she concluded that the historic association was not sufficient in this case

to bring the Site within the setting of the affected assets.!>’

Mr Handcock also expressed a concern that those arriving at the Complex from the south
could carry in their memory views they may have had of the Proposal along the way.!*®
That concern was not shared by Ms Garcia, however, who observed that the Complex is
over 300m away from the Site, and that the assets within it are appreciated only after one
passes the Church and enters a much more secluded and enclosed space.'*® By that point,
any memory of the Proposal would be long gone.'*’ Even if one did remain, it is important
to keep in mind that the southern approach was never intended to be the primary approach

to the Complex in any event.'*!

Fundamentally, the Proposal would not affect the physical fabric of this Complex, from
which the significance is principally derived. It would also not change the most important
parts of the setting: the gardens, group value and historic approach would prevail. All that
would change is a small component of the wider agricultural landscape. Mr Handcock has
ultimately fallen into the error of equating change with harm: whilst there will be a small

change to the distant rural context, there will be no harm.!4?

Grade IT* Listed Church of St Mary

35.

Also within Bentley Conservation Area lies the Grade II* Listed Church of St Mary. Both
Mr Handcock and Ms Garcia draw attention to the Church’s 12 century origins and later
association with the Tollemache Family, with notable alterations made in the 14" and 19

centuries.'*?
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36. Critical points of agreement relating to setting and significance of the Church include the

following:

a. The Church’s significance is derived principally from its physical fabric, which
demonstrates its historic and archaeological interest and would be unaffected by the
Proposal.'**

b. The greatest contribution of the Church’s setting to its significance is made by the
tree-enclosed churchyard from where it is best appreciated.'*®

c. The other buildings and land that were once associated with the Church, as well as
the settlement from which the congregation came, are also important elements of its
setting which also contribute to significance.'*®

d. The wider agricultural land contributes the least to the Church’s significance, which
includes the Appeal Site.'4’

e. The historic connection between the Church and the Appeal Site is not expressed in

the physical fabric of the Site.!*3

37. Interms of available views to the Church, Mr Handcock conceded that:

a. The available mapping shows the Church within a plot that is wooded and very well
surrounded by trees.'*

b. The track leading to Church Farm has significant tree planting, some of which may
have been in place for hundreds of years.'*°

c. The evidence before the inquiry is that the Church is an asset that favours enclosure
over exposure to adjacent land.'>!

d. The designation of the Conservation Area means the extent of tree cover is likely to

remain that way in the future.!>2
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By 1967, Little Bush provided further enclosure to the south.!>

The Church is not a dominant feature in the wider landscape.'>*

Views to the Church from Church Road and Potash Lane are not designed views;
they are incidental views from the verge and through vegetation.'>

Views of the Church from the Appeal Site are limited to distant views of the tower,
which can be difficult to identify among the treeline unless the viewer knows what
they are looking for.!3¢ That impacts on any “experience” that one might have of
the asset.

There is no evidence before the inquiry which suggests that the views of the Church
tower from the Appeal Site are designed views.'’’ There were many more
hedgerows curtailing views within and across the Appeal Site historically.'

With the Proposal in place, there will be more open land and tree planting acting as

a visual and physical buffer to the Church, even in winter.'>

38. In that context, Mr Handcock’s suggestion that the Church tower was designed to be seen

is simply not credible. It is not well expressed in long views from surrounding countryside

like other churches.!®® The fact that it is decorated with ornate flushwork is not itself any

evidence of that intention and may indicate a closeness to God, status or wealth.'®! Mr

Handcock fairly recognised that the detail is best observed up close in the churchyard and

becomes less discernible as one moves further away.'¢?

39. In fact, the Appeal Site is barely discernible in the immediate context of the Church.!® It

is setback behind intervening vegetation, modern properties and open land.!®* There are

no open views,'®® and any change to the Site would be perceived as a small change within

the wider agricultural landscape some distance away. Views back to the Church from the

153 Laurie Handcock XX.

15% Laurie Handcock XX.

155 Laurie Handcock XX.

156 Laurie Handcock XX; Laura Garcia XIC.

157 Laurie Handcock XX.

158 Laurie Handcock XX; Laura Garcia XX.

159 Laurie Handcock XX.

160 T aura Garcia XIC.

16! Laura Garcia XIC. In response to the Inspector’s question, Mr Handcock agreed that it may have been done to

glorify God.

192 Laurie Handcock XX.

163 aurie Handcock XX; Laura Garcia XIC.
164 Laurie Handcock XX; Laura Garcia XIC.
165 Laura Garcia XIC.
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40.

41.

Site are not designed views and take in the tower only.'® The architectural interest cannot

be appreciated in them.'®”

Insofar as Mr Handcock reiterated his opinion that the Proposal would stay in a person’s
memory as they approach the Church from the south, Ms Garcia did not agree, noting that
there is an existing and perceptible transition as one enters the historic core.'®® The Church
is not visible at all along the southern approach and a person would have passed several
other modern interventions (including modern 21% century houses) before arriving upon

it.1° The Proposal itself would be well screened and long past.!”

Consequently, Ms Garcia was firm in her view that the Proposal would only give rise to
a lower level of less than substantial harm to the Church.!” That view is consistent with
the view of Historic England.!” It is not clear how Mr Handcock has reached a different
conclusion given his concession that the Appeal Site contributes the least to significance

of all its elements.

Grade II Listed Maltings House

42.

43.

As to Maltings House, Ms Garcia explained that the point is a cumulative one: the DNO
substation will be sited some distance to the west of the asset within the vicinity of existing
infrastructure alongside the railway line.!”> The question is whether the introduction of
the substation would cause any additional harm over and above existing infrastructure. '’
That question has to be considered in circumstances where the western range of the House
has lost its heritage interest, and mitigation planting will screen the substation to a greater

extent.'”

Indeed, there was substantive agreement between the experts on the following key points:

166 [_aurie Handcock XX; Laura Garcia XIC.
167 Laurie Handcock XX.

168 Laura Garcia XIC.

169 Laura Garcia XIC.

170 Laura Garcia XIC.

7! Laura Garcia XIC.

172 CD B12b; Laura Garcia XX.

173 Laura Garcia XIC.

174 Laurie Handcock XX.

175 Laura Garcia XIC.
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a. The House was always a dwelling with no agricultural function.!”®

b. There is a later extension to the House on the western range.'”’

c. The House is enclosed by robust hedge and tree planting, particularly to the north
and west.!”8

d. The House is best appreciated from its immediate setting.!”

e. The House has a group value with other buildings which would not be impacted.'*

f.  The House has a particular sense of separation from the other assets and the historic
core of Bentley.'®!

g. There is a change in the character as one leaves that area and crosses the railway.'%?

h. The wider setting is already influenced by energy and transport infrastructure.'®®

i.  The substation will be visible in the periphery of views to the principal facade of
the House from Church Road, but mitigation planting will reduce the effects.'®*

j-  There is no historical or functional association between the House and the Appeal

Site.!8

44. It became apparent during his XX that Mr Handcock had identified some harm (albeit at
the bottom level) under a mistaken understanding that the access track to the substation
will be fenced:'® the Landscape Masterplan makes clear that will not be the case.'®” He
also fairly acknowledged that the proposed screening around the substation would lessen

the impact when compared to existing infrastructure which did not have that treatment.'®®

45. Ultimately, in Ms Garcia’s view, the small change in views would not reduce opportunities
to appreciate the House and reach a level that is harmful.!® The House would still be read

as part of an agricultural landscape. She emphasised the distinction between a change to

176 Laurie Handcock XX.

177 Laurie Handcock XX.

178 Laurie Handcock XX.

179 Laurie Handcock XX.

180 Laurie Handcock XX.

181 Laurie Handcock XX.

182 Laurie Handcock XX.

183 Laura Garcia XIC; Laura Garcia’s Proof at Plates 45-48; Laurie Handcock XX.
184 Laura Garcia XIC; Laurie Handcock XX.

185 Laurie Handcock XX.

136 Laurie Handcock XX.

187 CD C4; Laurie Handcock XX.

188 Laurie Handcock XX.

189 Laura Garcia’s Proof at §9.34; Laura Garcia XIC.
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a view and an impact on significance, concluding that the first did not affect her opinion

on the second.'”®

Falstaff Manor

46. In the case of Falstaff Manor, being the manor which the Appeal Site was primarily and

most recently held as one title with, Mr Handcock and Ms Garcia agree that:

a. The significance of the Manor is derived primarily from its physical fabric and its
historic interest.!*!

b. Within its setting, the most important contributor to the Manor’s significance is the
plot of land within which it sits, including the garden.!'*?

c. Other contributors include the group of agricultural buildings to the immediate west
of the Manor and the manorial estate with which it had a connection.!

d. Most of the manorial land with which it was connected, in particular as part of a

single title, has been sold.!**

47. Whilst Mr Handcock suggested that the Manor’s significance was at the “upper end of the
range”, he fairly accepted that national policy does not identify different gradings of non-
designated heritage assets and that he had not provided any methodology that could assist

the Inspector in doing so herself.!®

48. In finding harm in the middle of the range of less than substantial, Mr Handcock relied to
a great extent on the evidence of Mr Alston that the Manor is “locally reputed” to have a
medieval core,'”® notwithstanding that there is no evidence to support such a reputation'*’

and Mr Alston explained it may instead be 18" century.!%®

190 Laura Garcia’s Proof at §9.32.
191 Laurie Handcock XX.
192 Laurie Handcock XX.
193 Laurie Handcock XX.
194 Laurie Handcock XX.
195 Laurie Handcock XX.
196 Laurie Handcock XX.
197 Laurie Handcock XX.
198 Laurie Handcock XX.
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49.

50.

t1% that there are no views

Mr Handcock nevertheless agreed with Ms Garcia’s assessmen
from the Site of the Manor and no views from the Manor of areas of the Appeal Site where
the development would be located.?®® Mitigation planting to the north of the Manor will
further limit opportunities for intervisibility.?’! She also noted that the Manor is not visible
from the PRoW along the southern boundary or from Church Road when travelling south

and through the Site.2”2

Even if there would be an opportunity for views from the footpath to the south, when the
vegetation thinned in winter, Mr Handcock and Ms Garcia agreed that those views would
be very filtered and limited.?** This Manor is not an asset that is readily perceived from
the public realm. In all, the Proposal would not ruin the viewer’s ability to appreciate its

significance.

Church Farm House and Barn

51.

52.

Church Farm House and Barn are located on land that was once part of the Church House
estate, but their construction post-dates the separate sale of the Church House and Falstaff
Manor holdings.?** As such, any suggested historic association between the Farm and the

Site is a tenuous one.2

With that in mind, Mr Handcock and Ms Garcia explained:

The significance of the House and Barn is derived primarily from their built form.2%
b. Within their setting, the greatest contributor to significance are the grounds, access
from Church Road and neighbouring Engry Wood.2"?

c. None of those key contributors will be affected as a result of the Proposal %8

199 Laura Garcia’s Proof at §§10.14 and 10.18-10.19.

200 Laurie Handcock XX

201 Laura Garcia XIC.

202 Laura Garcia’s Proof at §10.16.

203 Laurie Handcock XX; Laura Garcia XX.

204 Laura Garcia XX; Laura Garcia’s Proof at §§13.3-13.5.
205 Laura Garcia XX.

206 Laurie Handcock XX.

207 Laurie Handcock XX.

208 Laurie Handcock XX.
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53.

54.

As became clear in XX, the justification for Mr Handcock’s finding of a middle level of
less than substantial harm to the House and Barn hinged upon his assessment that Church
Road was the “principal historic route of approach” and that there would be an impact on
the experience of moving along that road from the south in areas where the Appeal Site
could be seen. Of course, Mr Handcock acknowledged that Church Road is not part of the
asset, and he did not explain whether or what the road contributes as part of its setting.2%

Ms Garcia expressed her confusion at how harm could be justified in that way.?'°

Taken in the round, Ms Garcia’s position that there would be a low harm to the House and
Barn has to be preferred. She did agree with Mr Handcock that some impact would arise

211 which, although not as open as to

from a change in views towards and across the Site,
the north-east, would reduce its sense of isolation and the ability to understand its historic
surroundings.?!? She noted however that the legibility of the Farm as a historic farmstead

is more difficult from public locations, including on Pond Hall Lane.?!?

Grove Farm

55.

56.

Similarly, Mr Handcock identified a middle to upper level of harm to Grove Farm on the
basis that there would be a visual and “experiential” impact as the Proposal would occlude
views that exist from Church Road in particular.?' However, he did not explain where or
how one can appreciate the historic interest of the Farm from Church Road, or how views
(such as there are) contribute to its significance.?!> As the Inspector will well know, harm

to a view does not become a heritage concern unless it harms significance.?'¢

Ms Garcia did not disagree that there would be an impact on views but found that impact
in the limited change in the character of the views from the Farm out to the surrounding

agricultural land and the Appeal Site, which is over 150m away.?!” She clarified — and Mr

209 Laurie Handcock XX.

210 Laura Garcia XIC.

211 Laura Garcia’s Proof at §13.20.

212 Laura Garcia’s Proof at §§13.18 and 13.20.
213 Laura Garcia XX.

214 Laurie Handcock XX.

215 Laurie Handcock XX.

216 Laurie Handcock XX.

217 Laura Garcia’s Proof at §§11.24-11.25.
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57.

Handcock agreed?!® — that the Farm and the Site would not be seen together on Pond Hall
Lane, where the historic interest of the Farm can be appreciated.?!® The same is true of

Church Road and Potash Lane.??°

Critically, the Farm would continue to be surrounded by agricultural land and understood
in an open rural setting.??! The majority of contributors to the Farm’s significance would
remain unchanged with the Proposal in place.??? That being so, Ms Garcia was reasonable

to conclude that there would only be a low level of harm.???

Red Cottages and Potash Cottages

58.

59.

60.

In the case of Red Cottages/Potash Cottages, Mr Handcock identified harm in the middle
of the range on the basis that the Proposal would be visible from the Cottages but —again
— did not explain how the presence of the Proposal would affect the significance of those
assets.??* Nor did Mr Alston, whose assessment that the Cottages date to the 16" century

is not expressed in its external fabric.??

Again, Ms Garcia agreed with Mr Handcock that there would some visual impact — in this
case, on distant views>2® — but assessed that impact to be less harmful in the context of the
modern residential development to the immediate north and east and the generous buffer

of 90-120m planned to setback the nearest elements of the Proposal.??’

Ultimately, both experts noted that there is no historic or current association between the

228

Cottages and the Appeal Site,”® in clear contrast to the many other assets, and agreed that

the Cottages’ more immediate field surroundings would remain present and intact.??’ The

218 Laurie Handcock XX.

219 Laura Garcia’s Proof at §11.24; Laura Garcia XX.

220 Laura Garcia’s Proof at §11.24; Laura Garcia XX.

221 Laurie Handcock XX.

222 Laurie Handcock XX.

223 Laura Garcia’s Proof at §11.26.

224 Laurie Handcock XX.

225 Laura Garcia XX.

226 Laura Garcia’s Proof at §12.26.

227 Laura Garcia’s Proof at §§12.26-12.27.

228 Laurie Handcock XX; Laura Garcia’s Proof at §12.25.
22 Laurie Handcock XX; Laura Garcia’s Proof at §12.27.
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resulting harm would therefore be negligible to low at most.?3

Bentley House and Glebe Cottage

61.

62.

As to Bentley House and Glebe Cottage, Ms Garcia explained that neither is visible from
the Appeal Site, nor can the Site be viewed from them.?*' She did not consider the historic
Tollemache association to be sufficient in this case to bring the Site within their setting as

it was no longer extant and had long been severed.?*

233 and even if

Mr Handcock himself acknowledged in XX that there is no intervisibility,
the historic association were sufficiently strong, it is difficult to reconcile his assessment
of harm with the evidence that there is no opportunity to appreciate the association outside
the four corners of the historic records, which would remain.?** That perhaps explains his
comment in XX that it was not something alone to trouble the Inquiry with.?*> Ms Garcia
confirmed that there would be no impact on the significance of the House or the Cottage

and therefore no harm.?*®

Conclusion

63.

64.

At the close of the inquiry, the Council and the R6 maintained that there would be harm
to all of the heritage assets across the spectrum of less than substantial harm (and in the
case of Bentley Conservation Area, the R6 alleged substantial harm), but the Appellant
does not agree, particularly in light of the concessions Mr Handcock and Ms Farmer made.
In all cases, there would be no impact on any features that make the primary contribution
to significance, and the Appeal Site makes only a very small contribution to significance

as part of the wider agricultural surroundings.

Importantly, and materially, any harm would be reversed upon decommissioning and the

230 Laura Garcia’s Proof at §12.28.

23! Laura Garcia’s Proof at §14.21.

232 Laura Garcia’s Proof at §§14.27-14.28.
233 Laurie Handcock XX.

234 Laura Garcia’s Proof at §14.27.

235 Laurie Handcock XX.

236 Laura Garcia’s Proof at §14.29.
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65.

baseline would be restored in its entirety.”” It is a particular feature of solar development
that it sits lightly on top of land and can be removed without a trace.?*® Historic England
considers that the reversibility of development is a way of avoiding or minimising harmful
impacts — meaning that reversibility must have a bearing on the weight given to the harm,

contrary to what Mr Handcock would suggest.>*

Further, at the end of the 40 years, mitigation planting would have established and resulted
in the restoration of a number of historic field boundaries on the Appeal Site.?** Ms Garcia
noted that the OS maps show trees along those historic boundaries which tend to represent
more substantial hedgerow trees, as also shown (and visible today) along Pond Hall Lane
and Church Road.?*! She noted that the re-establishment of a smaller field pattern would
be more reflective of the historic pattern, and she therefore disagreed with Mr Handcock
(in his evidence at inquiry®*?) and Ms Farmer that there would be any permanent harm in

heritage terms.>*3

Landscape and visual impacts

66.

Solar farm developments are characterised by a low vertical profile, light footprint, and
reversible nature. As Ms Garcia and Mr Mason have explained, the same characteristics
are shared by this Proposal.?** Mr Mason explained that the operational requirements of
a solar farm have been accommodated within a landscape-led layout, with mitigation

designed in from the outset, in particular through:

a. the retention of all existing vegetation around the Appeal Site perimeter (save for
two very short sections of hedgerow at site access points);

b. the incorporation of buffer zones to prevent the Proposal impacting or impinging
on retained vegetation, including a minimum 6m buffer between existing field

boundaries and the solar farm fencelines, increasing in depth in proximity to veteran

237 Laura Garcia XIC.
238 Laura Garcia XIC.
239 Laura Garcia XIC; CD F8, p.17.
240 Laura Garcia XIC.

241

Laura Garcia XIC, referring for example to CD A8, p.54.

242 Mr Hancock had previously agreed that the harm to all assets would be time-limited to 40 years: Heritage
SOCG at §2.26.

243 Laura Garcia XIC.

244 Jon Mason XIC.
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67.

68.

trees and the ancient woodland;

c. new hedgerow planting across the Appeal Site to address the erosion of the historic
landscape fabric, guided by reference to the historic field pattern, with most of the
new hedgerows either coinciding with the original field pattern or replicating its
scale while facilitating an efficient operational layout;

d. the creation of several smaller fields along the northern and southern boundaries of
the Appeal Site, to be managed as species-diverse wildflower meadows;

e. the planting of new tree belts to bolster the existing screening and enclosure along
Church Road and Potash Lane, in keeping with their existing treed character; and

f. the establishment of a softer woodland edge to protect the ancient and veteran trees

in Engry Wood.?#®

The temporary period of operation is also a matter that factors into the assessment of the
significance of landscape impacts. Here, that period is 40 years. And whereas the Council
and the R6 have been keen to reference that period in human generations, in heritage and

landscape terms it is far more limited.

Several criticisms were levelled by Ms Bolger and Ms Farmer at the Landscape and Visual
Impact Assessment (“LVIA”) that accompanied the application, in particular in relation
to the selection of viewpoints and the visualisations, which Ms Bolger described as “less
helpful than they could be”. However, Ms Bolger was clear in XX that she had not asked
for any additional viewpoints or visualisation materials to be included or assessed and had
not done that assessment herself.>*® Mr Mason was likewise clear that the omission of the
Suffolk Coast & Heaths Additional Project Area (“APA”) and its related documentation
in the LVIA did not materially affect the conclusions that it reached, given it had taken
into account the various qualities that were identified and the assessment outcomes were
correct.247 So far as Ms Bolger was concerned, by the time of the inquiry, nothing material
had been left out of account, and the Inspector had been furnished with the information
required to reach a decision.?*® We turn therefore to the substantive differences between

the parties.

245 Jon Mason XIC and XX.
246 Michelle Bolger XX.
247 Jon Mason XIC and XX.
248 Michelle Bolger XX.
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Valued landscape

69.

70.

The first key difference between the parties is whether the Appeal Site is part of a valued
landscape within the meaning of the NPPF: Ms Bolger and Ms Farmer consider that it is,
while Mr Mason is clear that it is not. However, several matters of principle are not (and

cannot be) in dispute:

Valued landscapes are not commonplace.?*’

b. The concept provides a means of identifying landscapes which are not designated,
for example as National Landscapes, but which exhibit features that are sufficiently
important and sensitive to justify protection.?*

c. Nearly all landscapes are of value to the communities who live there and experience
them.?>! That value alone does not elevate a landscape to a valued landscape.?>?

d. What one is looking for in a valued landscape is a quality which takes it out of the
ordinary.?>* Something that is extra-ordinary.?>*

e. Valued landscapes are more likely to be landscapes of the highest sensitivity.2%

With those principles in mind, Mr Mason, Ms Bolger and Ms Farmer have each assessed
the receptor as the Appeal Site and its immediate context.2*® Though the Site itself is large,
the visual envelope beyond the Site boundary is agreed to be very limited.?>” That position
is evident from the ZTVs, which show that visibility is within a localised geographic area
and contained well within the 1km study area, and that visibility of the Site decreases very
quickly as one moves away.?*® The same is clear from Ms Farmer’s analysis of permeable
views, many of which are private, but all of which are on the Site boundary (and a worst

case scenario).?> The limited visibility of the Site is due to its relatively level topography,

24 Michelle Bolger XX.

250 Michelle Bolger XX.

251 Michelle Bolger XX.

232 Michelle Bolger XX.

253 Michelle Bolger XX.

23 Michelle Bolger XX.

255 Michelle Bolger XX.

236 Landscape SOCG at §7.1.
257 Michelle Bolger XX; Jon Mason XIC.
258 CD AS.

2% Alison Farmer XX.
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71.

72.

significant hedgerow and tree planting, areas of rising land and the built development on
Potash Lane.’®® Consequently, it is common ground that the effects of the Proposal in

landscape character and visual terms are localised.?¢!

The landscape around the Appeal Site has been subject to multiple studies of landscape
assessment and appraisal, some of which can be reviewed and some of which is no longer
available, including the evidence base for the Dodnash Special Landscape Area (“SLA”)
and the APA.?%? The available studies can assist in describing landscape character and in
identifying valued attributes across wider areas, but they do not seek to assess the
landscape value of specific, defined geographical parcels (such as the Appeal Site), nor
do they provide a single definitive conclusion that their study areas (or parts of them) are
“valued” as a whole. Both Mr Mason and Ms Bolger have considered the available studies
and recognised that landscape value within these larger areas is variable.’®* Accordingly,
the fact that the Site lies within broader mapped areas such as the Dodnash SLA and the
APA cannot, of itself, dictate a single outcome:?** it requires individual assessment of the
Site and the landscape unit that would actually receive and experience the Proposal.?®> In
that context, the studies are best treated as contextual evidence, particularly where the
underlying justification for mapped designations cannot now be reviewed, rather than as

determinative of landscape value for any particular parcel of land.?¢¢

A highly relevant study is the Suffolk Coast & Heaths AONB Natural Beauty Assessment
(“NBA”) from 2017.257 The study sought to identify areas with sufficient natural beauty
to qualify for inclusion in a candidate area that could form the basis for an extension to
the AONB.2%® Notwithstanding that the rationale behind the designation of the APA could
not be ascertained, it was taken to provide a useful starting point for assessment.”*” The

APA was then sub-divided into different areas, and the Appeal Site fell mainly within Area

260 Michelle Bolger XX.

261 Michelle Bolger XX; Alison Farmer XX.

262 Michelle Bolger XX; Alison Farmer XX.

263 Michelle Bolger XX.

264 Alison Farmer XX.

265 Michelle Bolger XX; Jon Mason XIC and XX.
266 Cf. the Suffolk & Essex Coast & Heaths National Landscape Management Plan 2023-2028: Jon Mason’s Proof
at §3.3.12.

267 CD G8.

28 CD G at §1.1.5.

29 CD G8 at §4.2.2.
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D3: Shotley Peninsula Plateau.?”® Ultimately, the Site was not proposed for inclusion.?’!

73. Inits discussion of landscape quality, the NBA is very careful in its description of different

areas:

a.

It describes the area broadly as a “rural, largely flat, open plateau landcape” with a
“large-scale and simple character of moderate landscape quality.”?”?

It describes one “small area” of higher landscape quality as the group of “notable
halls including Bentley Old Hall, Bentley Park, Bentley Manor and Bentley Hall”
together with their “wooded estate features and patterns, set in the wider plateau
landscape.”?”> All of these halls are north of the Appeal Site.?’*

It also describes an area of higher landscape quality as comprising the “significant
close grouping of ancient woodlands” as “centred round Bentley Old Hall, Bentley
Park, Bentley Manor and Bentley Hall”, which is clarified in the following section
as “Bentley Long Wood to Old Hall Wood and Wherstead Wood”. These woods are,

again, north of the Appeal Site.?”

74. Similarly, in its discussion of scenic quality, the NBA highlights the same areas:

a.

It notes that “there are relatively few remaining hedges or hedgerow trees and a lack
of other features to provide visual interest or draw the eye” on the wider plateau.?”®

It describes the hamlet of Potash, directly adjacent to the southern boundary of the

277

Appeal Site,”’" as “largely modern in character with relatively few houses reflecting

the local vernacular.”?”®

It describes a “small area” of higher scenic quality in the “immediate vicinity of
Bentley Hall and Bentley Park”, to the north of the Appeal Site, “surrounded in all
d”,279

directions by lower quality typical plateau arable lan which would include the

270 Michelle Bolger XX.
271 Michelle Bolger XX.
€D G8, p.70.
73 CD G8, p.70.
274 Michelle Bolger XX.
75 CD G8, p.70.
6 CD G8, p.71.
277 Michelle Bolger XX.
78 CD G8, p.71.
79 CD G8, p.71.

28



75.

76.

71.

Appeal Site itself.

d. It describes scenic quality as also being higher in the area of “the encircling estate
woodlands around Bentley Hall”, being “Bentley Long Wood to Old Hall Wood and
Wherstead Wood” to the north of the Appeal Site.?%

Overall, the NBA found that the areas of higher landscape and scenic quality are “limited
in extent” within an area which overall “lacks distinction due to the intensity of modern

agricultural use”.?®!

Another relevant study is the Bentley Neighbourhood Plan Landscape Appraisal (“BLA”)
produced in 2019.2% Like the NBA, the BLA considered that the northern part of the
Parish could be recognised as a valued landscape due to its historic patterns of settlement,
ancient woodland, remnant parkland and rural lanes.?8*> Whilst the extent of this “northern
part” is not defined, the BLA identifies the designated buildings around Bentley Hall as
“key built landmarks” and the associated parkland as one of four landscape features that
contribute to “local sense of place”.?®* None of the important views identified throughout
the Parish are of the Appeal Site.?®> The management guidelines for the Parish include the
planting and reinstating of hedgerows and trees to reinforce local character and improve

landscape legibility.2%

Most recently, the Suffolk Coast & Heaths APA Valued Landscape Assessment (“VLA”)
was carried out in March 2020.287 The VLA sought to articulate the valued aspects of the
areas of landscape within the APA that did not form part of the extension to the AONB.?%
The Appeal Site fell within Area 1: Wooded Plateau, which extends from the south of the

village of Bentley to the north of the village of Belstead.?® The assessment of the Plateau

revealed the following:

2 CD G8, p.71.

21 CD G8, p.74.

#2CD G7.

283 CD G7 at §4.7.2.

284 CD G7 at §4.2.2.

285 Michelle Bolger XX.

28 Michelle Bolger XX; CD G7 at §6.3.3.
27 CD G9.

28 CD G, p.1.

2% CD G9, p.15.
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78.

79.

The landscape reflects the typical characteristics of plateau farmland in Suffolk.?*

b. Perceptually, it is a modern utilitarian agricultural landscape.**!

292 was identified as one with intact woodland

c. The area “further south”, near the Site,
areas, where the “pattern has generally been disrupted by field boundary loss” but
“the historic pattern of church and hall complexes sitting isolated within a wider

rural landscape remains intact”.2%3

The VLA did not proceed to make findings that the Plateau should be regarded as a valued
landscape.?** Rather, it provided evidence which could be used to inform judgements on
whether areas are part of a valued landscape within the meaning of the NPPF.2%*> With the
articulation of value, it also identified the associated pressures, which for the Plateau
included “the loss of field boundaries and habitat networks with the creation of larger
scale simple landscapes.”?°® That evidence collectively indicates that the Appeal Site does
not have characteristics or landscape fabric that exhibits special qualities or extraordinary

value.

Mr Mason agreed with the finding in the above assessments, noting that all of the higher
quality areas and features are discernible further north of the Appeal Site and the modern

influences and detractors at Potash.?’’

He explained that there is considerably more time
depth in the area around Bentley Hall, with its intact and unusual assemblage of historic
buildings set within an area with a distinct wooded valley character.®® By contrast, the
Site is part of a large swathe of agricultural land which has been simplified with modern
agricultural operations and is comparatively lower in quality.?’® Unlike Ms Bolger and
Ms Farmer, Mr Mason took care to assess not only the quality of the features around the
Site but also the quality of the Site itself, this being the largest part of the agreed

assessment area.>*’ In doing so, he considered that the clear and obvious simplification of

0 CD G, p.17.

»1CD G, p.17.

292 Michelle Bolger XX.
23CD G, p.16.

2% Michelle Bolger XX.
»5CD G, p.1.

26 CD G9, p.53.

27 Jon Mason XIC and XX.
28 Jon Mason XIC.

2% Jon Mason XIC.

300 Michelle Bolger XX.
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80.

81.

82.

the landscape that had occurred in this area could not be ignored and did not agree with

their view that it formed part of a valued landscape.**!

Mr Mason further illustrated that conclusion by reference to the journey that one would
take from the modern village of Bentley along Church Road towards the historic complex
around Bentley Hall. He explained that, contrary to the suggestion by Ms Bolger that the
historic character begins on reaching the junction with Potash Lane (being the southern
boundary of Bentley Conservation Area), the immediate experience there is modern semi-
detached housing with stone cladding and solar panels.** Further on, views towards the
Appeal Site occur through field accesses or gaps in hedgerow.>*® There is also an overhead
powerline tracing poles alongside the road.*** Church Road then passes the modern
property of Little Bush and the private track to Church Farm before crossing the threshold

into the more enclosed historic core around Bentley Hall.*%

Criticism was levelled at the LVIA and Mr Mason’s proof for not referencing JLP Policy
LP18 and the VLA within the text,3% although Mr Mason clarified that he had synthesised
the special qualities identified in the VLA in his section 4 and then set out and commented
on them in his Appendix JM1.3°7 As such, he clearly had full regard to the VLA and agreed
with Ms Bolger’s acknowledgement in XX that nothing had been left out of account.?®

He considered that those special qualities would be preserved by the Proposal 3%

Insofar as Ms Farmer contended that the Appeal Site fell within the setting of the Suffolk
Coast & Heaths AONB, Mr Mason and Ms Bolger confirmed in XX that they did not
agree.>!? The basis for Ms Farmer’s contention was the notion that the Site forms part of
a route between areas of the Suffolk Coast & Heaths AONB.?!! However, Mr Mason noted

that it is not possible to perceive the special qualities of the AONB from the Site and was

301 Jon Mason XIC.

302 Jon Mason XIC; Michelle Bolger XX.
303 Jon Mason XIC; Michelle Bolger XX.
304 Jon Mason XIC; Michelle Bolger XX.
305 Jon Mason XIC; Michelle Bolger XX.
306 Jon Mason XX.

307 Jon Mason Re-X.

308 Jon Mason XX.

30 Jon Mason XX.

310 Michelle Bolger XX; Jon Mason XX.
311 Alison Farmer XIC.
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firm in his view that there is no functional connection.>'? The consequence is that there
would not be any opportunity for the Proposal to affect land within the AONB to trigger
the duty in section 85(A1) of the Countryside and Rights of Way Act 2000.3!3

83. Even if the Inspector found that the Appeal Site did form part of a valued landscape, that
finding does not mean that the Site cannot be developed.’!* The effect is that, on either
case, it is necessary to follow the exercise through and determine the nature of the impacts

and their significance.

Landscape character

84. Other relevant assessments of landscape character are set out in the Shotley Peninsula and
Hinterland Landscape Character Assessment (“LCA”)*!3 from 2013 and the Joint Babergh
and Mid Suffolk District Council Landscape Guidance (“DCLG”) published in 2015.3'
Within the LCA, the Appeal Site forms part of the Shotley Peninsula Plateau and Samford
Valley Landscape Character Areas.’!” Each of those areas is expansive, yet there are clear

references in the assessment of those areas to features around the Site, for example:

a. The Plateau is described as having a rural, settled character with a consistent pattern
of wooded skyline across large scale open arable fields, which would fairly include
the Site.3!® Negative forces for change are identified as the fragmentation of habitats
and a lack of hedgerow management, which Ms Bolger agreed were present around
the Site, such that the reinforcement of the historic pattern of hedgerow boundaries
and the restoration and maintenance of tree belts are recommended in the landscape

strategy.3!® There is no suggestion that new hedgerow should be avoided.3?

b. As to the Valley, the railway line and pylons running north to south are identified as

312 Jon Mason XIC.

313 Being to seek to further the purpose of conserving and enhancing the natural beauty of the AONB: Paul Burrell
Re-X.

$14CD H22.

315 CD Gé.

316 CD GS.

317.CD G6, p.12; Michelle Bolger XX.

318 CD G6, p.23; Michelle Bolger XX.

319 CD G6, p.25; Michelle Bolger XX.

320 Michelle Bolger XX.
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major detractors in an otherwise historic landscape, which are in close proximity to
the eastern part of the Site.*?! The railway and pylons are in turn listed as negative
forces for change, together with the mismanagement and neglect of hedgerows.>??

It follows that the reinforcement of hedgerows is not to be avoided but supported.

85. Similar observations are made in the later Joint Babergh and Mid Suffolk District Council
Landscape Guidance.??* The District as a whole is described as retaining a leafy, wooded
character due to the number of hedgerows and pockets of woodland.??* The Appeal Site
falls more specifically within the Ancient Estate Claylands and Ancient Estate Farmlands
Local Character Areas, which are characterised respectively by ancient woodlands®?® and
a pattern of rectilinear modern fields.?® With a view to maintaining the character of the

District and those areas:

a. The general guidance is supportive of the retention of historic landscape features,??’
respect for existing patterns of vegetation and enclosure,>?® and the conservation of
the character of rural green lanes (including their associated hedges)*? — which is

exactly what the Proposal will achieve here. The Proposal might impinge on some

views of landscape features, such as Engry Wood, but would not “dominate” those
features as they exist in the landscape:*** many other experiences and views of those
features will remain. And far from prohibiting new planting, the guidance requires
that “special attention” is given to any new landscaping to minimise its impact on

landscape character.?!

b. The aim for the Ancient Estate Claylands is to retain, enhance and restore landscape
character in particular by strengthening the landscape with appropriate planting.33?

A key design principle is to protect and maintain ancient woodlands and old existing

321 CD G6, p.32; Michelle Bolger XX.
322 CD G6, p.32; Michelle Bolger XX.
323 CD GS.

24CD G5 at §1.6.4.

25D G5, p.26.

260 CD G5, p.31.

327 CD G5 at §2.3.4.

328 CD G5 at §2.3.4.

329CD G5 at §2.15.1.

30CD G5 at §2.3.4.

31 CD G5 at §2.3.4.

32 CD G, p.29.
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hedge lines.33* Both acknowledge that existing and new planting is a positive feature

of the area which should be maintained and encouraged.*

c. Likewise, the aim for the Ancient Estate Farmlands is to reinforce hedgerows that
are locally native species and to safeguard ancient woodland and the mosaic pattern
of pasture, heath and woodland.** Key design principles include incorporating tree
belts, woodland or hedgerows into the design and layout of proposals and enhancing
field boundaries with local hedging and tree species.** In this area, the guidance is
again promoting new planting as an appropriate way of managing landscape and

visual effects.?’

86. Set in that context, the experts agreed that the susceptibility and sensitivity of the Appeal
Site and its surroundings were medium/high.*3® As for landscape value, there was a step
between them, but the content of the above assessments reveals that the value judgements
made by Ms Bolger and Ms Farmer (that the area demonstrates high value**°) downplays
the Site’s detractors and degradation.**® Both conceded in XX that the baseline condition
includes the railway line, large-scale pylons and overhead powerlines to the east.*! And
despite some consternation about whether the internal boundaries were ever “substantial”,
it is agreed that they were there, and that the Site has consequently lost its historic

pattern. 342

87. Ms Bolger maintained that her assessment of value was high, yet accepted in XX that:

a. her own consultation response drew a contrast between the “distinctive” Bentley

Church/Hall complex and the “typical” wooded arable landscape;**

%3 CD G5, p.29.

334 Michelle Bolger XX.

350D G5, p.34.

%6 CD G5, p.34.

337 Michelle Bolger XX.

338 Landscape SOCG at §7.1.

339 Landscape SOCG

340 Inspector’s Questions to Michelle Bolger.
31 Jon Mason XIC; Michelle Bolger XX.

342 Landscape SOCG at §2.4; Michelle Bolger XX; Alison Farmer XX; CD G7, p.12.
33 CD B32, p.11.
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b. she was aware of the quality of the ancient woodland as described in various studies
when giving that response;

c. there are no footpaths that go through the Appeal Site, nor is there evidence of any
particular concentration in this part of the District;

d. the presence of pylons and modern agricultural barns are relevant to the assessment
of “perceptual (wildness and tranquillity)”’; and

e. there was no reason behind her decision to increase her assessment of “functional”

value.3*4

88. By reference to his GLVIA Box 5.1 and TGN 02/21assessments,**> Mr Mason explained
that the value of the character of the Appeal Site and its immediate surroundings is more

appropriately judged as medium/high, given that:

a. there is a mix of landscape quality, as described in various studies;

b. within the framework of older woodland and trees, the Appeal Site itself comprises
two large, monolithic, modern fields that bear very little trace of their historic fabric;

c. the loss of the historic field boundaries, and degradation of those that remain, means
that the landscape is denuded of detail and quality, and its natural heritage, cultural
heritage and landscape condition are diminished;

d. the association with the Tollemache Family is not well preserved or perceived;

e. the simplified arable farmland and network of footpaths are typical and not
distinctive;

f. an interrelationship between heritage assets and historic landscape elements is also
commonplace throughout Suffolk; and

g. the road and rail noise, modern utilitarian agricultural practice and pylons reduce

tranquillity.346

89. As to the magnitude of change with the Proposal in place, the experts were not far apart.
All agreed it was medium, with Mr Mason finding that it would reduce to small over time

in view of the establishment of effective screening.>*” Ms Bolger agreed with him in XX

34 Michelle Bolger XX.
3#5CD C16 B2

346 Jon Mason XIC and XX.
347 Landscape SOCG at §7.1.
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90.

91.

that the duration of effect is a factor, as well as the nature of the development.’*® Here the
Proposal is a form of development that is almost exclusively found in the countryside, as
are utilitarian agricultural sheds.**® It would be a lower height than other development and
sit on, rather than in, fields.*** The panels themselves are quiet and do not create emissions
or human activity.3>! As to the surrounding framework, there would be no physical impact

on any asset or feature outside the red line boundary.*>

In terms of the significance of landscape effects, Mr Mason recognised that the character
of the Appeal Site will change with the Proposal, identifying a moderate/major adverse
effect at year 1, but considered that the effect would reduce over time to a minor/moderate
adverse effect at year 15 as new planting matures.>>* He explained in XIC that solar farms
can be harmful without mitigation, but noted that the low profile of the solar arrays means
they are inherently capable of being mitigated.’>* The Site has an existing framework of
visual and physical containment because of the hedgerows and trees around the perimeter,
and that framework would be extended and reinforced to ensure that valuable landscape

features are retained and protected.’>

Ms Bolger suggested in XX that she did not disagree that hedgerow and tree planting is
generally regarded as a positive thing in landscape character terms, 3> which aligns with
the position in her proof and the Landscape Statement of Common Ground. Yet Ms Bolger
and Ms Farmer both advanced a case in XIC that the proposed addition and arrangement
of hedgerows would have a negative impact in this case.3*” It is a peculiarity of solar farm
schemes that hedgerows come to be regarded as a negative feature in the landscape. That
position cannot be sustained in light of the guidance above: Ms Bolger acknowledged in
XX that the published character assessments consistently refer to hedgerows and trees as

desirable landscape elements in the area.3*

348 Michelle Bolger XX.

34 Michelle Bolger XX.

330 Michelle Bolger XX.

3! Michelle Bolger XX.

352 Michelle Bolger XX.

333 Landscape SOCG at §7.1.
33 Jon Mason XIC.

355 Jon Mason XIC.

336 Michelle Bolger XX.

37 Michelle Bolger XIC; Alison Farmer XIC.
3% Michelle Bolger XX.
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92.

93.

Moreover, the proposed internal hedgerow framework is not simply a response to the solar
arrays: it is a landscape-led measure intended to recreate the historic smaller-scale field
pattern that has been eroded, by planting new hedgerows on historic alignments where
possible (c. 45%) and otherwise to replicate the historic scale and grain across the Appeal
Site.>* The historic mapping and aerial photograph consistently show field boundaries of
some form in the same locations before modern agricultural practices intensified. That is
the best evidence before this inquiry.**® The fact that the boundaries were hedgerows can
in turn be interpreted from their demarcation with trees, in the same way as the boundaries
along Church Road and Potash Lane (which are vegetated to this day).3¢! Mr Mason was
clear that such an interpretation is a conventional approach to reading historical maps.3¢?
Whereas Mr Martin opined that there could have been an open field system, he considered
the Site was in a transition area between areas thought to have been more open to the east
and areas thought to have been more enclosed to the west.>** Mr Mason stated that there
are many reasons why the Site may have been hedged, including to provide a source of
wood products or to contain livestock within an arable rotation.*** Whilst nobody could
say conclusively what form the boundaries took, the balance of probabilities was in his
view that there would have been substantive vegetation.>*® That being so, it was entirely
orthodox and reasonable for Mr Mason to have identified beneficial landscape effects

associated with the reintroduction of hedgerow planting.

Mr Mason therefore maintained his view that open views across the Appeal Site, on which
Ms Bolger and Ms Farmer relied, have resulted from the degradation and gradual removal
of field boundaries over time.>* It follows that the views would have been foreshortened
in the past, as would result from the hedgerow and tree planting that is positively sought,
on historic lines or otherwise. In circumstances where those open views have not been
identified more recently as valuable or to be preserved, a judgement that landscape effects

would remain the same at year 15°¢7 cannot be supported.

3% Alison Farmer XX; Jon Mason XX; Jon Mason’s Proof, p.13.
360 Jon Mason XX.

361 Jon Mason XIC; CD G7, p.10.

362 Jon Mason Re-X.

363 Edward Martin XIC.

364 Jon Mason XIC and XX.

365 Jon Mason XIC and XX.

366 Jon Mason XIC.

367 Landscape SOCG at §7.1.
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94.

Ms Farmer also expressed a concern about the Appellant’s proposal for a rewilded edge
to Engry Wood on the western area of the Appeal Site. In XX, it became apparent that her
concern was based on a misunderstanding that the proposal involved a form of woodland
regeneration or woodland planting.>*® Even if it did, Ms Farmer acknowledged that there
would be scope to secure an appropriate treatment of the woodland edge when final details

of the landscaping are agreed in accordance with Condition 17.%°

Visual effects

95.

96.

97.

Finally, on visual effects, it is common ground that there are no designed or planned views
over the Appeal Site that would be blocked by the Proposal.3”® The views that do exist are
incidental ones, and the effects on those views would be limited due to the Site’s visual
containment as a result of a combination of the local topography and the layering effect
of hedgerows and trees.”! It is telling that the Council did not seek to challenge the visual

containment of the Site.

In accordance with the LVIA, Mr Mason recognised that users of Church Road, Potash
Lane and Pond Hall Lane would be impacted, but concluded that the largest effects (on
viewpoints 1, 2, 3 and 12) would reduce to minor adverse or negligible in the medium and
long term as there are (and would be) limited opportunities to appreciate the Proposal.3”?
The clearest views would occur at field accesses and would be “glimpsed”.>”3 Likewise,
in the case of residential receptors, effects would be major to moderate adverse in year 1
and reduce to minor adverse in the medium to long term as mitigation establishes.3’* The
LVIA records that it took into account all of the elements of the Proposal and its

construction, including the solar panels, gates, fencing and CCTV.37

During the inquiry, there was some discussion about viewpoint 2 and whether the related

368 Alison Farmer XX.

3% Alison Farmer XX.

370 Michelle Bolger XX.

371 Michelle Bolger XX.

372 Jon Mason’s Proof at §6.9.1.

373 Jon Mason’s Proof at §6.12.4.

374 Jon Mason’s Proof at §6.10.1.

375 Jon Mason XX; CD A4 at §§2.1.1 and 5.2.5; CD A2 at §§3.1.1 and 3.3.4.
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98.

99.

visualisation was a fair representation of what would actually be seen. Mr Mason clarified
that the access would not be a modern or industrial access, comprising an informal stone
track, hedgerow along the north of the track to screen the solar arrays, and a timber gate3”®
that is sympathetic to the deer stock fencing in use around the Appeal Site.’”” He explained
that the gate is not fully visible in that visualisation because it is set back as far as possible

to avoid any juxtaposition with Church Road.?”®

Insofar as it was suggested by Ms Bolger and Ms Farmer that mitigation planting would
introduce inappropriate enclosure in the landscape, in particular around Engry Wood, Mr
Mason did not agree. He acknowledged that solar panels and hedgerows would partially
screen the profile of Engry Wood (illustrated by reference to viewpoints 1, 3 and 5), but
emphasised that it is not possible to discern the sinuous nature of the edge of the woodland
from that distance and made clear that the profile of the treeline would remain visible:”°
it would not be screened or removed from view.**® Moreover, he noted by reference to
summer photography that, when there is a crop in the field, the degree of visibility of
Engry Wood is similar to what would be possible with the mitigation planting in place.*®!
Consequently he did not accept that the mitigation would deprive this landscape of such

views.3$?

It was also suggested by Ms Bolger and Ms Farmer that the proposed mitigation planting
may take longer to establish than Mr Mason’s conclusions would suggest, perhaps taking
10-15 years before the first improvements are seen, or may fail entirely due to the dry
East Anglian climate and potential damage by deer.3*3> Mr Mason again disagreed, noting
that this is an area with good quality agricultural land to support plant growth, and that
the planting could be appropriately specified to be resilient to dry conditions and protected
from deer and thereafter managed proactively to ensure that it reaches a height similar to

development components within c. 5 years.® The appropriate specification of planting

376 As shown on Figure 11e: CD C16 B3.

377 Jon Mason XIC.

378 Jon Mason XIC.

37 Jon Mason XIC; CD A5, p.9; CD C16 B3 Figures 11a, 11c, 11e and 11f.
30 Jon Mason XIC.

31 Jon Mason XIC.

32 Jon Mason XIC.

383 Michelle Bolger XIC; Alison Farmer XIC.

384 Jon Mason XIC and XX.
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100.

101.

102.

and its ongoing management could and would be secured by condition.?®> Ms Bolger

ultimately accepted that the mitigation will reduce effects on receptors over time.**¢

Other points raised against Mr Mason were that there would be an impact on the existing

walking experience around the Appeal Site,*’

and that the Inspector can take into account
the impact on successive views insofar as they offer a kinetic experience.’¥® Mr Mason
did not disagree with those points but observed that pleasant walks would still be available
to enjoy and that people would continue to use those walks because the impact would not
be so harmful as to affect their experience.*® He also gave his view that if the purpose of
the views in the CAAMP was to record a kinetic experience, that experience had not been
captured or explained.>*® He noted, as did Ms Garcia, that there is only a single view along

a route, namely the view along the former railway line at view 33.3!

The R6 separately criticised Mr Mason on the approach taken to the Uplands as a receptor,
noting that the Uplands was not discussed in the LVIA or in his proof.**? In response, Mr
Mason explained that the ZTVs, which only provide an indication as to the likely pattern
of visibility, were prepared taking into account the presence of a dense belt of vegetation
on the Upland’s boundary and on the basis that the LVIA had not picked up the existence
of a perimeter path around the garden that runs alongside the Appeal Site boundary in that
location.>* He nevertheless confirmed that there is space for further planting in that area
of the Site which could provide effective screening, notwithstanding the topography.*** In
respect of the filtered views from the house itself, he clarified that those are private views,

which fall outside the scope of the LVIA 3%

Overall, the Proposal would be visually well contained due to its low profile and vegetated

surroundings. Beyond the Appeal Site itself, there would be only glimpsed views of the

385 Alison Farmer XX.

386 Michelle Bolger XX.

387 Alison Farmer XIC.

38 Jon Mason XX.

3% Jon Mason XX.

3% Jon Mason XX.

31 Jon Mason XIC; CD F1, p.38.

32 Jon Mason XX.
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33 Jon Mason XX.
3% Jon Mason XX.
35 Jon Mason Re-X.
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Proposal and no ability to see its full extent from any one location. Mr Mason reasonably

concluded that visual effects would therefore be limited, localised and reduce over time.>*®

Conclusion

103.

Mr Mason concluded that there would not be any unacceptable landscape or visual effects.
At the end of its 40-year period of operation, the Proposal would be fully decommissioned
and all built structures removed (including in this case the substations and access
tracks).**” However, by that time, the hedgerows and trees which are consistent with the
landscape principles for the area will be established, mature and remain in place, leaving

a positive legacy in landscape structure.’3

Impact on BMVAL

104.

105.

In the end, the R6 (and interested parties) presented little evidence on the alleged impact
on BMVAL. Mr Poole clarified in XIC that he was not suggesting that impact on BMVAL
was a determinative matter justifying a refusal of permission, but rather that it was a factor

weighing against the Proposal when considering the NPPF.3%

To the extent that Mr Poole has taken that stance because the Appellant has not justified
the use of BMVAL by the “most compelling evidence”,**’ he agreed in XX that there had
been a number of significant changes in the legal and policy context since the adoption of
the Written Ministerial Statement of 25 March 2015 (“WMS”) and the revision of
paragraph 013 of the Planning Practice Guidance on Renewable and Low Carbon Energy
on 27 March 2015 (“the PPG”) on which he relied.*’! Those changes include the legally
binding commitment to Net Zero made in 2019, numerous versions of the NPPF, the Clean
Power Action Plan published in 2024 and two versions of EN-1 and EN-3.%2 The Action

Plan specifically recognised that the PPG is outdated and requires updating to reflect new

3% Jon Mason’s Proof at §6.12.5.

37 Jon Mason’s Proof at §2.2.4.

38 Jon Mason’s Proof at §9.4.7.

3% Jan Poole XX.

400 Tan Poole’s Proof at §§4.15-4.16 and 4.19.
401 Tan Poole XIC.

402 Tan Poole XX.
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106.

107.

108.

policies.*® It is right to place greater weight on more recent policy and guidance,*** none

of which has such a requirement.

For completeness, the Appellant notes that the R6 has indicated that it intends to rely on
the decision in Lullington Solar Park Ltd v SSLUHC [2024] EWHC 295 (Admin),*> and
the approach taken by an inspector to the WMS formed the basis for one of two grounds
of challenge in that case. The circumstances of the case are, however, different to this one,
as the continued relevance of the WMS had been agreed between the parties. Moreover,
the High Court had not been referred to the decision in R(Bramley Solar Farm Residents
Group) v SSLUHC [2023] EWHC 28424% or the following conclusion of Lang J at [179]:

“I agree with the Secretary of State and BSL that the PPG does not mandate the
consideration of alternatives. Still less does it require a sequential test be adopted.
Where national policy requires a sequential test to be applied (e.g. sequential tests for

town centre uses or flooding in the Framework) it expressly provides as much.”

Critically, the inspector in the appeal had not considered the impact that subsequent policy
developments had on the weight that should be given to the WMS at any stage. That is an
important question for the Inspector here. Mr Poole has agreed with Mr Stroud that greater

weight should be given to subsequent developments in national policy.*"?

Further to Lang J’s finding on sequential tests in Bramley, Mr Kernon clarified that NPPF
§187(c) does not require that BMVAL is used “effectively”**® as Mr Poole had suggested:
it simply requires that the economic and other benefits of BMVAL are “recognised”.*”’
Mr Kernon’s evidence assessed the economic impacts of the intended use of BMVAL and
concluded that the impacts on food production would be negligible.*!® He explained that

the Appeal Site would not be taken out of productive or effective agricultural use in any

403 paul Burrell XX; CD D20, p.54: “The Planning Practice Guidance for renewable energy, which adds further
detail to the policy contained within the NPPF, contains outdated guidance which requires updating to reflect
new policies.”

404 Jan Poole XX; CD H27 at §21.

405 CD H43.

406 CD H44.

407 Tan Poole XX; CD H27 at §21.

408 Cf. Ian Poole’s Proof at §9.7.

49 Tony Kernon XIC.

410 Tony Kernon’s Statement at §4.8.
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109.

110.

event, noting the scope for onsite sheep grazing during the lifetime of the Proposal and
its restoration to arable land thereafter.*!! It is also fair to note that the Proposal would
lead to rural diversification for the landowner, and that schemes such as this generate their
own economic benefits — not only in respect of construction, but from investment in the
energy industry more generally. Mr Poole did not challenge this evidence, or quantify any

economic impact in his own.

Mr Kernon further noted that, in accordance with the thrust of the NPPF and JLP Policy
CP15, the Proposal has been designed to prioritise poorer quality land where possible: it
would avoid the higher quality Grade 2 BMVAL at the western edge of the Appeal Site in
favour of the lower quality Grade 3a/3b BMVAL to the centre and east.*'> He was clear
that solar farms do not result in the downgrading or loss of BMVAL given the construction

is light touch and soil is not displaced, disturbed or deprived of water in a material way.*'?

Ultimately, the deployment of solar to meet national targets will need around 0.4% of total
UK land*!* and around 1% of utilised agricultural land of England.*!> Given the particular
prevalence of BMVAL (comprising ~50% of agricultural land outside National Parks and
National Landscapes*!®), it is inevitable that solar development will need to come forward
on BMVAL, and Mr Poole fairly agreed in XX that the prevailing national policy context

does not prevent it.*’

Impact on biodiversity

111.

Likewise, the R6 produced no expert evidence to challenge the evidence of Mr Fearn and
focussed their questioning of him on the concern that the Proposal would displace ground
nesting birds. Mr Fearn observed that the many other species identified in statements from
interested parties are quite typical of the region and present because of the quality of the

hedgerows and surrounding habitats around the Appeal Site, which would remain.*'® The

411 Tony Kernon’s Statement at §§3.10-3.11.
412 Tony Kernon XIC.

413 Tony Kernon XIC.

414 CD D23, p.7.

415 Tony Kernon XIC.

416 Tony Kernon XIC.

417 Jan Poole XX.

418 Howard Fearn XIC.
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arable fields on which the solar arrays will be located are currently an ecological desert,*!
and the Appeal Site would improve substantially as a foraging resource for birds, bats and
other wildlife due to the reduction in arable farming practices and the implementation of

the amended landscaping scheme.*?

112. Skylark and yellow wagtail are the only ground nesting bird species that were identified
in the surveying work carried out by Mr Fearn’s team, which was conducted in accordance
with appropriate guidance and metrics.*?! Mr Fearn, who has a specialism in ornithology,
explained that the installation of solar panels would not entirely displace ground nesting
birds, as they would have improved opportunities to feed and forage, but would displace
their nests.*?? In that regard, he explained that both species are already affected by farming
processes because farming conditions and crops change each year, and that any loss of the
measurable population would be insignificant (a fraction of 1%) when measured at any

meaningful ecological level.*?*

113. Importantly, Mr Fearn considered that there is compliance with JLP Policy LP16, as do
the Council.*** Contrary to Mr Poole’s understanding,*>> mitigation measures are set out
in the Ecological Assessment Report which seek to avoid disturbing ground nesting birds,
as required by law, and to provide alternative habitat in other areas of the Site.*?° Insofar
as it requires populations of protected species to be maintained as identified “on site”, he
explained that this was an impossible requirement as it is simply not feasible to maintain
any species at that scale, particularly mobile species such as birds.*?” He observed that the
policy did not comply with the NPPF or the standing guidance of Natural England in that

respect.*?

114. An additional challenge was put to Mr Burrell (not to Mr Fearn) that the R6 did not agree

419 Howard Fearn XIC.

420 Howard Fearn XIC.

41 Howard Fearn XIC. In XX, the R6 made reference to other survey figures but did not provide any evidence to
support those figures or explain how they had been recorded. Mr Fearn was careful to distinguish the presence of
birds from bird nests.

422 Howard Fearn XIC.

423 Howard Fearn XIC.

424 Steven Stroud XX.

425 Tan Poole XIC.

426 Howard Fearn XIC; CD C4; CD Cé6.

47 Howard Fearn XIC.

428 Howard Fearn XIC.
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with the approach that had been taken to calculating the biodiversity value of grassland
that would grow below the solar arrays in the Biodiversity Metric Calculation Tool.*?* Mr
Burrell is not an ecologist, but he noted the findings of the review by Place Services that
the tool had been completed appropriately and in line with the landscape proposals.**° The
approach was not changed when the calculation was updated to reflect the amendments.*!
Mr Burrell was clear that there was no suggestion by other experts that the BNG metric

had been completed otherwise than in accordance with the relevant guidelines.**?

Impact on living conditions

115.

116.

The R6 also expressed concerns about a number of other impacts on living conditions. In
terms of residential amenity, which was discussed principally with regard to the Uplands,
Mr Mason was clear that the distance between the Uplands and the Appeal Site prevented
the Proposal from giving rise to any amenity impacts.*** Whilst there may be a change in
certain views from the house, which to some would be less attractive,*** those views are
already filtered by vegetation and could be screened further.**> Mr Burrell remained firm
in his view that the Lavender test was not failed in this case:**® the Proposal would not be
an unpleasantly overwhelming and unavoidable presence rendering residential receptors

an unattractive place to live.

With regard to noise, Mr Burrell relied on the evidence of Mr Kettlewell. Mr Poole fairly
acknowledged that he was not a noise expert, and that Mr Burrell had produced evidence
from Mr Kettlewell setting out the technological reasons why a different scheme in the
District appeared to generate higher levels of noise than the Proposal.**” Mr Poole further
agreed that the Noise and Vibration Assessment had been carried out in accordance with

the British Standard and that noise would in all cases be at or below the background noise

429 Paul Burrell XX.

40 CD B23a, p.2.
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432 Paul Burrell Re-X.

433 Jon Mason Re-X.
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observations from publicly accessible locations: Paul Burrell XX.
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117.

118.

level.**® Acoustic barriers around the transformer stations would be able to mitigate noise
from those and would be seen in the context of the solar arrays.** Ultimately, he conceded

that there was no risk of any significant adverse noise impact.**?

As to glint and glare, whilst the R6 may not have understood how there could not be any
adverse impacts on residential receptors and road users, Mr Burrell relied upon the expert
evidence of Pager Power and the conclusions that they had reached in the Glint and Glare
Assessment.**! Mr Poole acknowledged the findings in the assessment that receptors 129
to 137 on Potash Lane, with which the R6 was specifically concerned, had a “geometric
potential” to perceive solar reflections but the sun would not be shining for some of that
time.*? The assessment also found that the reflective panel area would be significantly
screened by the existing screening,*** and in practice would be further screened by new

planting in the Appellant’s control.**

For his part, Mr Burrell observed that there was no evidence that Pager Power had done
anything other than apply their own methodology and guidance. which is widely used in
the industry.**> That guidance indicates that technical modelling is not recommended for
local roads given any solar reflections experienced by a user of those roads would be low
impact in the worst case scenario.**® If there was any scope for a material impact, Pager
Power would have recommended mitigation measures, like they had in other assessments
that Mr Burrell had seen.**” As it was, the assessment concluded that there would not be

a significant adverse impact from glint and glare.

Other matters

119.

Two other matters that arose during the inquiry related to the feasibility of boring a cable

route under the railway line and the absence of a proposal for an alternative route for users

438 Jan Poole XX.

439 Jan Poole XX; Paul Burrell XIC.
40 Jan Poole XX.

“1CD A1S.

42 Jan Poole XX.

4 Jan Poole XX.

44 paul Burrell XIC; CD C5.

45 paul Burrell Re-X.

446 CD A18, p.18.

47 Paul Burrell Re-X.
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of the nearby bridleway. In relation to the former, Mr Burrell explained that Network Rail
will not usually engage with proposals until a client has planning permission but that it is
not unusual for proposals to traverse beneath existing infrastructure.**® He did not agree
that the cable route would require separate planning permission.*** In answer to the latter,
Mr Burrell explained that he was not aware of any proposal for an alternative route but it

could be looked at as part of the Construction and Environmental Management Plan.*>°

Planning Balance

120.

121.

122.

The starting point in this appeal is section 38(6) of the Planning and Compulsory Purchase
Act 2004, which requires that the determination in this appeal must be made in accordance

with the development plan unless material considerations indicate otherwise.

The Council’s development plan does not allocate land for solar development or identify
where such development should go, as encouraged by NPPF §165(b).*>! Nor is there any
evidence that the Council is looking into the matter, for example by identifying areas of
search or consulting National Grid.**? In the absence of any actual or proposed allocations,
the key determining factors will be the availability of a grid connection and land.*>* Within
the Council’s area, those factors are found in the countryside, where large-scale solar

farms tend to be.***

Mr Burrell has carried out a detailed analysis of the Proposal against all policies identified
in the RfR in his proof.*** A critical point of disagreement between the parties arose in the
context of JLP Policy LP25, which is the principal policy engaged by the Proposal.**® By
the end of the inquiry, it had become evident that:

a. JLP Policy LP25 establishes a presumption in favour of permitting renewable and

43 Paul Burrell XIC.

49 paul Burrell XX.

450 paul Burrell XX.

41 Steven Stroud XX.

432 Steven Stroud XX.

453 Steven Stroud XX.

454 Michelle Bolger XX.

455 Paul Burrell’s Proof, s.8.
456 paul Burrell XIC.
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low carbon development.**’ That is so even where there would be impacts on a list
of receptors, provided that they have been effectively mitigated. It is the Council’s
case that the impacts on landscape and heritage have not been effectively mitigated,
meaning there is a conflict with this policy as a result. However, it is important to
bear in mind that this policy accepts that there may be some harm to those receptors,
and insofar as they are the subject of other policies, Policy LP25 contains its own

policy test.

JLP Policy LP25 does not preclude energy development from being sited within the
countryside: to the contrary, it operates as an exception to spatial policy JLP Policy
SP03. Any form of development in the countryside will inevitably result in harm to
the countryside in landscape and visual terms. A level of harm has had to be baked
into the policy or energy development would never be approved. That must include

the landscape and heritage harms that Mr Mason and Ms Garcia find to be limited.

The third limb of JLP Policy LP25 imposes a further requirement that an applicant
who is promoting energy development within the setting of a heritage asset (among
other areas) must “convincingly demonstrate” that potential harm can be effectively
mitigated and that there are no alternative sites available within the District. That is
notwithstanding that the starting point in the determination of planning applications
is that land may be developed which is acceptable for planning purposes, and the
fact that other land exists which would be yet more acceptable does not justify the

automatic refusal of planning permission.*>

For the reasons set out in detail in his proof, Mr Burrell argued that the requirement
to demonstrate that there are no alternative sites available is inconsistent with the
NPPF because it is clearly more onerous than §168 and imposes a more restrictive
policy test.*° It is no answer that the NPPF is silent on this point: the NPPF is clear
where sequential tests are required and provides guidance (together with the PPG)

to enable those tests to be carried out.*®® The parameters of the NPPF tests are in

457 Paul Burrell’s Proof at §8.3.

438 Steven Stroud XX.

4% Paul Burrell XIC; Paul Burrell’s Proof at §§8.16-8.21. Consistency with the NPPF was not argued or addressed
in the Woodlands Farm decision: CD H1.

460 Steven Stroud XX.
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turn fixed and objectively ascertainable, which is not the case under JLP Policy
LP25.4! The contention that a conflict with the third limb could result in the refusal
of a scheme because there are alternative sites would also run counter to EN-1.462
This limb is therefore out of date, even though it may have been found sound several
years ago.*®3 It sets a higher threshold and additional barrier for renewable energy
projects to clear than is present in the NPPF. That is the very definition of
inconsistency; it makes it harder for schemes in this District to satisfy the principal
policy, and potentially frustrate the delivery of renewable energy schemes which

the NPPF would regard as acceptable.

123. Even if the Inspector were to disagree that there was an inconsistency between JLP Policy
LP25 and the NPPF, the Appellant completed (and has since updated) an Alternative Sites
Assessment (“ASA”). Mr Stroud quite properly agreed that such an assessment had to be
reasonable and proportionate.*%4 Yet the ASA was criticised by the Council and the R6
because of its area of search and sifting out of BMVAL and conservation areas. Neither

of those criticisms is fair:

a. With regard to the area of search, it is a matter of fact that an opportunity to connect
to the grid is a critical pre-requisite to the development of energy infrastructure,*¢’
and a narrower search area which focuses on cable routes with capacity (and more
specifically where land has “available” grid connection opportunities) is reasonable
and proportionate.*®® Mr Burrell explained that his knowledge of the available grid
capacity was necessarily limited to the cable route in respect of which the Appellant
had received a grid connection offer: there is no data available on others.*¢” Further,
the acknowledgement that the initial 2028 connection date is no longer guaranteed

has no bearing on the fact that a connection is known to be available to this specific

461 Steven Stroud XX.

42 CD D6 at §4.3.24: “The Secretary of State should not refuse an application for development on one site simply
because fewer adverse impacts would result from developing similar infrastructure on another suitable site, and
should have regard as appropriate to the possibility that all suitable sites for energy infrastructure of the type
proposed may be needed for future proposals.”

463 Paul Burrell XX; Paul Burrell’s Proof at §8.22. The JLP was examined under the 2021 NPPF, which did not
include the clear recognition of the benefits of renewable and low carbon energy development in §168(a).

464 Steven Stroud XX.

465 Paul Burrell XIC.

466 Paul Burrell XIC.

467 Paul Burrell XIC.
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cable route in the future.*®

b. For similar reasons, Mr Burrell did not agree with the criticism of the approach that
had been taken to screening out higher quality BMVAL. It has been established as
a matter of fact that the Appeal Site has only a small area of Grade 2 land (7.1%).
In Mr Burrell’s view, it would be nonsensical to set that data to one side and rely on
the higher level ALC mapping of the Site instead.*®® By contrast, he explained that
higher level mapping is the best data available for alternative sites in the absence of
individual site surveys, which would not be reasonable or proportionate to require:
applicants would have to enter agreements with numerous landowners and carry out
intrusive investigations at significant time and cost.*’’ The R6 appears to think that
Mr Kernon dismissed the use of ALC mapping entirely, but that is wrong. He stated
in XX that MAFF advised against using higher level ALC mapping for sites under

200 acres, but in the absence of detailed survey the maps are all that is available.*’!

c. The R6 indicated that it would rely on the decision in Lullington as support for the
proposition that the higher level ALC mapping could not sensibly be used as a sieve
to narrow areas of search. To be clear, the High Court had not been asked to address
the appropriateness of using such mapping, and that is not sustainable in light of the
evidence of Mr Burrell and Mr Kernon. Rather the Court was asked to review the
rationality of an inspector’s finding that there was an omission in the ASA because
the claimant did not conduct any soil surveys beyond the appeal site. The claimant
argued that this finding was not consistent with the inspector’s acknowledgement
that it was not practicable for them to investigate every possible location for a solar
farm. Although the Court upheld the rationality of that finding, it did not (and could
not) set out any general principles about how, when or why ASAs should be carried
out. It is a matter of planning judgement.*’? Importantly, the High Court did not say
that: (i) ASAs must include surveys of surrounding sites or take additional practical
steps to investigate alternative locations; (ii) the claimant had breached any national

or local policy in failing to do either of those things; and (iii) the inspector was right

468 Paul Burrell XX.

49 Paul Burrell XIC.

470 Steven Stroud XX; Paul Burrell XIC.

471 Tony Kernon XX.

472 Absent any guidance (or indeed requirement) in the NPPF or PPG.
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125.

to apply a test of “compelling evidence” in the terms of the WMS. The judgement
made by the inspector in Lullington is ultimately difficult to reconcile with the fact

that soil sampling alone is not sufficient to establish ALC, as noted in Burcot.*”

d. With regard to conservation area status, Mr Burrell explained that it was correct not
to treat that status as an inherent limitation on site selection from the outset, bearing
in mind that the exercise is seeking to find alternative sites to the Appeal Site which
is in a conservation area itself.*’* Each conservation area will need to be assessed
individually, taking account of its features and the special qualities for which it has
been designated.*’ Likewise the sensitivity of a conservation area will vary across

its extent.*7®

As to the sites identified in the ASA, all of which have been visited by Mr Burrell and Mr
Mason,*”” Mr Burrell noted that there was some support for sites C1 and C2.47® However,
he explained that both sites are crossed by a number of public rights of way and that there
would be a loss of amenity for users if new planting were introduced.*’® He also observed
that they had more highway constraints which made them less preferable than the Appeal
Site.**% In terms of the timescale within which either site could connect to the grid, being

1 new schemes would

a further relevant factor to whether a site is sequentially preferable,
be many years behind the Proposal in the connection pipeline.*$? Overall, in Mr Burrell’s

view, neither site was sequentially preferable.

Although Mr Handcock considered that three of the alternative sites had advantages in
heritage terms, he fairly recognised that his assessment was limited because he had not
visited the sites, it was not immediately clear how the sites were connected to heritage

assets, and there was no defined scheme to assess.*®> Ms Bolger indicated that one (C1)

3 H7 at §47.

474 Paul Burrell XIC.

475 Paul Burrell XIC.

476 Paul Burrell XIC.

477 Paul Burrell XX; Jon Mason XX.
478 Paul Burrell XIC.

47 Paul Burrell XIC.

480 paul Burrell XIC.

481 Steven Stroud XX; CD HI at §§40-41; CD A40 at §3.14.
482 Paul Burrell XIC.

483 Laurie Handcock XX.
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127.

128.

was better in landscape terms, but then conceded in XX that it was on a north facing slope
(which is less practical for a solar scheme) and within the Belstead Brook Local Character

Area where the special qualities in the VLA were said to be particularly well expressed.*%*

The bottom line is that all of the alternative sites identified in the ASA may be needed in
order to achieve Net Zero,*> and there is no cap in national policy on the total number of
schemes that should be permitted to come forward.**¢ Both of those matters further reduce

the weight that could be given to any identified conflict with JLP Policy LP25.

Relatedly, insofar as the R6 contended that the consideration of alternatives arises outwith
JLP Policy LP25 due to the scale of the harm arising in this case, it is trite that alternative
schemes only become material (or attract weight in the planning balance) where they are
neither “vague” nor “inchoate” and there is a real possibility that they will come forward
if planning permission is refused.*®” Plainly, there are no alternative real world schemes

for the Inspector to put weight on in this case.*®®

The remainder of the policies in the RfR are also complied with in this case:

a. JLP Policy SPO3 is a spatial policy that sets out four criteria against which proposals
for new development will be considered where they are situated outside settlement
boundaries. One of those criteria is compliance with policies set out in Table 5, of
which Policy LP25 is one. As Mr Burrell concluded that the Proposal does comply
with Policy LP25, for the reasons set out above, he further concluded that there was

compliance with Policy SP03.4%

b. JLP Policy SP09 requires new development to contribute to the conservation and
enhancement of the natural environment. Given the Proposal would not impact upon
any protected sites, the relevant sections require: (i) the conservation, enhancement

and management of the environment and green infrastructure; and (ii) the provision

484 Michelle Bolger XX.

485 Paul Burrell XIC.

436 Steven Stroud XX.

47 R(Save Stonehenge World Heritage Site Limited) v SST [2021] EWHC 2161 (Admin) at [270].
488 Steven Stroud XX.

489 Paul Burrell’s Proof at §8.33.
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of BNG. In that regard, Mr Mason explained that the revised landscaping proposals
incorporate extensive hedgerow and tree planting in line with the principles in local

character assessments,**°

whilst Mr Fearn confirmed that those proposals would in
turn secure BNG in excess of 100% in habitats and linear units.*”! Accordingly, Mr

Burrell did not identify any conflict.**?

JLP Policy LP17 is a landscape policy which requires new development to conserve
and enhance landscape character and to take steps to identify and minimise adverse
landscape and visual effects. The application was supported by an LVIA to that end.
However, Mr Burrell rightly observed that the language of “conserve and enhance”
in the NPPF applies only to higher status landscapes and should not therefore be set
as the standard for all landscapes in the way that this policy seeks to do.*** Viewing
the Appellant’s landscape evidence in the round, Mr Burrell nevertheless concluded
that the Proposal would integrate with the existing landscape character and enhance
landscape features in order to minimise landscape and visual impacts.*** Mr Stroud

acknowledged in XX that the policy did not prohibit landscape harm.*

. BEN 7 is an equivalent landscape policy in the Bentley Neighbourhood Plan (“NP”’)
which more closely reflects the language in the NPPF and requires that landscape
character should be considered in preparing development proposals. It then sets out
a series of mitigation measures that should be secured where any adverse impacts
on landscape character have been identified. Mr Burrell again relied on Mr Mason’s
evidence that the impacts of the Proposal on landscape character would be limited

and localised and appropriately mitigated.**®

JLP Policy LP18 relates more particularly to the conservation and enhancement of
AONBE:s and sets out a presumption against major development in those locations.
As the Appeal Site is not within an AONB, that presumption is not engaged. Rather

it is the Council’s case that the third limb of the policy is relevant because it requires

49 Jon Mason XIC.

41 Howard Fearn XIC.

492 paul Burrell’s Proof at §§8.34-37.
493 paul Burrell’s Proof at §8.38.

4% Paul Burrell’s Proof at §8.39.

495 Steven Stroud XX.

4% paul Burrell’s Proof at §§8.67-8.68.
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development within the APA to have regard to the VLA. Mr Burrell agrees, and its
omission in his proof was a drafting mistake: he explained in XX that he intended
to rely on the evidence of Mr Mason. Mr Mason in turn acknowledged that the VLA
was not referenced expressly in the LVIA but the qualities within it were identified
and the assessment outcomes were correct.*”” That being so, there was substantive
compliance with the third limb as the Proposal was designed with those qualities in
mind. In any event, as Ms Bolger and Mr Stroud acknowledged, the third limb does
not dictate that a scheme should be refused where the VLA has not been taken into
account.*”® Whether there is any conflict will require consideration of matters such
as the extent to which previous harm has impacted the Site, for example because of
changes in farming practices**® and the loss of field boundary planting.>® Proposals
to reinstate the historic landscape pattern on the Site accordingly support a finding

of compliance with this limb.

JLP Policy LP19 is an overarching policy relating to the historic environment which
seeks to ensure that development which may impact heritage assets will secure their
continued protection or enhancement. Mr Burrell did not find any conflict with this
policy or the NPPF in view of the application documents and Ms Garcia’s evidence
that the harm to heritage assets is on the low or lower end of less than substantial !
In respect of criteria 3(d) and 7 in particular, Mr Burrell concluded that the Proposal
has minimised its impact where possible and appropriate mitigation will be secured

by condition.>*

NP BEN 11 and BEN 12 in turn reflect JLP Policy LP19 and the NPPF. In the same
way, Mr Burrell relied on the application documents and evidence of Ms Garcia in
his assessment that the public benefits would outweigh the harm that she identified

503

to designated heritage assets> > and that the harm to non-designated heritage assets

had been appropriately assessed and balanced.’**

47 Jon Mason XIC and XX.

498 Michelle Bolger XX; Steven Stroud XX.
49 Steven Stroud XX.

39 Michelle Bolger XX.

391 Laura Garcia XIC and XX.

302 paul Burrell’s Proof at §§8.45-8.53.

303 Paul Burrell’s Proof at §8.65.

304 Paul Burrell’s Proof at §§8.71-8.73.
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h. JLP Policy LP24 sets out a series of design criteria against which new development
in the District will be assessed. Mr Burrell noted, however, that many of the criteria
are more directly relevant to residential development.’®® The detailed design of the
Proposal is a reflection of its purpose and dictated by its function.’*® To that extent,
there is less opportunity to reflect local character in the scale, mass, form, siting,
design, materials, texture and colour of them. Where opportunity does exist is in the
landscaping, and Mr Mason explained how the Proposal incorporates characteristic
landscape mitigation and enhancement which responds to the existing and historic
character of the Appeal Site and its immediate surroundings.’*” Insofar as the policy
refers to heritage, Mr Stroud agreed that it must be read consistently with JLP Policy

LP19.5% Mr Burrell therefore found that the requirements were satisfied overall.>"”

i. Ina similar way, NP BEN 3 sets out a series of design principles that development
must meet in order to be supported. Mr Burrell considered that those most relevant
to a solar farm scheme are addressed in the same way as for JLP Policy LP24°'° and
the requirements have therefore been met.’!' The required checklist was submitted

with the application.®'?

129. Accordingly, Mr Burrell maintained that the Proposal complies with the development plan
when read, as it must be, as a whole.>'3 Even were there conflict with one part of a policy,
or one or more policies, such a conflict would not automatically lead to conflict with the

development plan.>'*

130. Looking to the national level, since the review of the JLP under the 2021 NPPF, there has

been an evolution and strengthening in the policy context:

395 Paul Burrell’s Proof at §8.54.

306 Steven Stroud XX.

397 Jon Mason XIC.

08 Steven Stroud XX.

39 Paul Burrell’s Proof at §8.60.

310 Paul Burrell’s Proof at §8.64.

11 Paul Burrell’s Proof at §8.65.

512 Paul Burrell’s Proof at §8.63; CD A2.
13 Paul Burrell’s Proof at §8.74.

314 Paul Burrell’s Proof at §8.74.
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a. In 2021, with the publication of the Net Zero Strategy, the previous Government set
out the ambition that the UK should be entirely powered by clean energy by 2035,
subject to security of supply, whilst meeting a 40-60% increase in demand.’'> Low
carbon energy infrastructure will need to be deployed at an “unprecedented” scale

and pace to meet that goal.>!¢

b. National Policy Statement (“NPS”) EN-1, originally and as amended, identifies low
carbon infrastructure as a “critical national priority”>'7 (“CNP”) and sets out the
Government’s expectation for 2050 that a secure, reliable and affordable net zero

consistent system is likely to be composed “predominantly of wind and solar”>'8

c. NPS EN-3 notes that solar is a “cost-effective, versatile and effective technology”>'°
It identifies solar forms as “one of the most established” and “the cheapest form of

electricity generation” >*°

d. InDecember 2024, Government adopted an even more ambitious target that the UK

should be powered entirely by clean energy by 2030 (“Clean Power 2030”), with
high ambition to secure 43-50GW of offshore wind, 27-29GW of onshore wind, 45-
47GW of solar power.>?! Clean Power 2030 acknowledges the benefits of renewable
energy production not only in relation to combatting climate change but also as an

important means of supporting economic growth.>??

131. For the purposes of decision taking, EN-1 explains that:

a. Residual impacts (which do not relate to habitats or marine zones) are unlikely to
outweigh the urgent need for CNP infrastructure: there is a presumption of consent
in such cases. As such, in all but the most exceptional circumstances, it is unlikely

that consent will be refused on the basis of residual impacts.’>* That includes cases

515 CD D12, p.78.

516 CD D12, p.102.

SI7CD D4 at §§4.2.16-4.2.17.
518 CD D4 at §3.3.23.

19 CD D6 at §§2.10.1-2.10.2.
20 CD D6 at §2.10.5.

21 CD D20, p.10.

522 Steven Stroud XX.

523 CD D4 at §4.2.28.
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where proposals would result in the whole-sale demolition of a designated heritage

asset.>?*

b. The Secretary of State will take as the starting point that CNP infrastructure has met
policy tests including the exceptional circumstances required for siting in nationally
designated landscapes or for the substantial harm or loss of significance to heritage

assets.’?

132. Mr Stroud acknowledged in XX that the presumption of consent introduced by EN-1°2¢

133.

134.

135.

is aremarkable policy intervention by Government in favour of renewable and low carbon
energy production.?’ It follows from that presumption that there is a need for the Proposal
that is urgent. To be clear, the Appellant does not argue that EN-1 provides the policy for
determining the Proposal. What it is, is a powerful material indication indicating that harm
— in some cases, substantial harm — will be permissible to enable the country to meet its

climate change goals.’?® Large-scale and small-scale solar schemes will be required.>?’

In addition, EN-3 confirms that:

a. solar is “at the heart” of Clean Power 2030;%3 and
b. the Clean Power 2030 Action Plan identifies a deployment range of between 45-
47GW by 2030, but with scope to exceed the clean power capacity range.>*!

The NPPF states clearly at §5 that NPSs “form part of the overall framework of national
planning policy, and may be a material consideration in preparing plans and making
decisions on planning applications”. In the present case, it is common ground that EN-1

and EN-3 are relevant and important material considerations.>*?

In the most recent iteration of the NPPF, Government reaffirmed the scale of the Net Zero

524 Steven Stroud XX.
525 CD D4 at §4.2.30.
526 Paul Burrell XIC.
527 Steven Stroud XX.
528 Paul Burrell XIC.
529 Paul Burrell XIC.
330 CD D6 at §2.10.2.
$1CD D6 at §2.10.3.
332 Steven Stroud XX.
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137.

138.

challenge and the need to address it with urgency.*** The focus of the NPPF is on speeding
up delivery of renewable and low carbon infrastructure, with a notable change in emphasis
in NPPF §§161 and 168 introducing a presumption that local planning authorities should
support applications for all forms of low carbon energy and its associated infrastructure
without any counterpoint relating to acceptability of impacts. The draft NPPF continues

this direction of travel by strengthening the presumption even further.33*

Put simply, Government policy at all levels — in plans, policy statements and statements
of intent — is overwhelmingly in favour and supportive of a significant increase in the
delivery of this type of scheme. It has led to a suite of permissions being granted for solar
schemes in recent years, including schemes within both valued landscapes and the settings

of heritage assets.>*®

In terms of the Proposal’s benefits, the first major benefit is that the Proposal would bring
forward a solar farm with an export capacity of 40MW, which is enough to power 28% of
over 9,786 homes in the District.*®* Mr Burrell and Mr Stroud agreed that irrespective of
the impact of the grid reforms, the Proposal would contribute to achieving Net Zero — the
legally binding target set out in statute — and could contribute as early as 2035.337 Given
the dynamism and risk of attrition in the grid connection pipeline, Mr Burrell believed the

Proposal would come forward even sooner than that.*

The Council and the R6 placed a significant amount of emphasis on the amount of GW in
the pipeline until 2035, but of course the Appellant is not required to demonstrate need,>*°
and Mr Stroud agreed that interim delivery targets are a stepping stone to Net Zero and a
minimum.>*® There is also no guarantee that all of those schemes will come forward.**!

By contrast, the Proposal is being positively progressed by the Appellant. That being so,

3. CD 5.32, p.7.

534 Paul Burrell XIC.

335 CD H16 (Thaxted), CD H21 (Halloughton), CD H23 (Horton Kirby), CD H25 (Overton), CD H26 (Wandon
End), CD H27 (Burcot), CD H28 (Runwell), CD H30 (Kemberton), CD H31 (Rayleigh), CD H38 (Kenilworth)
and CD H35 (Kelham).

53 paul Burrell’s Proof at §11.9.

537 Steven Stroud XX; Paul Burrell XIC and XX.

538 paul Burrell XIC and XX.

539 NPPF §168(a).

340 Steven Stroud XX; Paul Burrell XX.

54 Paul Burrell XX.
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140.

141.

due to the overriding imperative to decarbonise the energy system and achieve Net Zero,
Mr Burrell maintained that substantial weight should be given to this contribution.>*? Mr

Stroud confirmed in XX that he would be prepared to do the same.>*3

Second, Mr Burrell explained that the energy generated from the solar farm would offer
a further, distinct benefit as it would contribute to energy security and the diversification
of the UK energy supply.’** Clean Power 2030 recognises that annual electricity demand
is estimated to double by 2050 and that an increase in homegrown, clean energy represents
a vital solution to the country’s current exposure to geo-political instability.**> Mr Burrell

attributed this benefit additional substantial weight.>4¢

Third, although there are no statutory obligations on local authorities to achieve net zero
in respect of their own energy usage, the Council declared a climate change emergency in
2019 and has pledged to be carbon neutral by 2030.5*7 The Proposal would contribute to
meeting around 12% of the District’s current energy need** (on the most recent data®*)
and that need is forecast to grow in the coming decades.’*° Mr Burrell considered that the
Proposal’s ability to provide a deliverable action on the Council’s own statement of intent

is a material consideration which should also be afforded substantial positive weight.>!

Fourth, it is well-understood that the lack of available grid connections and grid capacity
represents a major barrier to achieving renewable energy targets.’>? As such, grid reforms
have been introduced as an important step forward to unclogging the system.>>3 However,
because the Appellant previously had a grid connection offer for 2028, some time had to
be spent discussing the effect of the grid reforms on the status of that offer at the inquiry.>>*

NESO’s Queue Formation Q&As>*® and other relevant documentation was being released

542 Paul Burrell’s Proof at §11.19.

343 Steven Stroud XX.

54 Paul Burrell’s Proof at §11.20.

35 Steven Stroud XX; CD D20, pp.6, 11 and 23.
346 Paul Burrell’s Proof at §11.26.

347 Steven Stroud XX; CD E4.

548 Paul Burrell’s Proof at §11.29.

549 Steven Stroud XX; Paul Burrell XX.
350 Steven Stroud XX.

551 Paul Burrell’s Proof at §11.30.

352 Steven Stroud XX.

533 Paul Burrell XIC.

3554 Paul Burrell XIC.

35 CD D37.
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145.

for the first time during the inquiry itself.

Mr Burrell explained that the consequence of the reforms was that the Proposal no longer
benefits from a guaranteed connection date but still has an agreed point of connection and
the benefit of protected status under CMP424 Clause 3a.3%¢ In practice, this status means
that the Appellant would be able to make a Gate 2 grid application in the next round and
guarantee their place in the Gate 2 delivery pipeline.>’ The Appellant is also advanced in
comparison to the NESO readiness criteria (which do not include planning permission>®)
and may well advance through the queue as milestones are reached and contributions or
commitment fees fall due.**® The same would not be true for new schemes.**® Mr Burrell
therefore considers that the availability of a grid connection still attracts moderate positive

weight. 36!

Mr Burrell’s approach gave rise to a point of disagreement with Mr Stroud as to whether
NPPF §168(a) and its requirement to “give significant weight to the benefits associated
with renewable and low carbon energy generation and the proposal’s contribution to a

net zero future” indicated the identified benefits of low carbon energy generation and

contribution to net zero are to be considered as one.

The first issue with the Council’s interpretation of §168(a) is that it relies upon precedent
propositions that renewable and low carbon energy generation and the contribution to Net
Zero are: (i) identified as benefits, rather than objectives; and (ii) identified as the only
benefits that Government intended to be given significant weight, meaning that any other

“associated” benefits would be left out of the equation.

In that connection, it is relevant to consider the decision in Bewley Homes PLC v SSLUHC
[2024] EWHC 1166°%2 and the High Court’s interpretation of the similar instruction in
§81 (now in §85) to give “significant weight” to the need to support economic growth and

productivity. At [43], Holgate J (as he then was) made clear that the “need to support

3% Paul Burrell XIC; Grid Connection SOCG at §4.2.
557 Grid Connection SOCG at §§4.4-4.5.

338 Steven Stroud XX; Paul Burrell XIC; CD D38.

559 Paul Burrell XIC.

3% Grid Connection SOCG at §4.8.

361 Paul Burrell XIC.

62 CD H41.
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economic growth and productivity” was an objective identified by Government and that

the local policies and benefits associated with it may vary.

Here, it is similarly clear that renewable energy generation and Net Zero are targets that
Government has set out in various national policy documents, and that the benefits
associated with them will require consideration in the circumstances that prevail when a
determination is being made. The reference to the benefits “associated with” those targets
is both broad and open-ended. It cannot be right that Government was at once introducing
a remarkable new presumption that there is a need for renewable and low carbon energy,
and that significant weight must be given to its benefits, whilst also proscribing a very

closed list of the benefits to be considered.

Inspectors in a number of appeal decisions have taken into account and given weight to
the many other benefits of renewable and low carbon energy generation, which include
the contribution to energy security,>®* the contribution to Councils’ climate action plans>®*
and the use of available grid connections.’®> The notion that the particular benefits of
renewable energy generation and contribution to Net Zero should be singled out as the
only benefits to be given significant weight (whether alone or in combination) is not and

cannot be right.

The second issue with Mr Stroud’s approach is that it assumes that there is an equivalence
between renewable energy generation and the contribution to Net Zero, when considered
as benefits, bearing in mind that Mr Stroud accepted that the requirement to give
“significant weight” to these benefits is not a ceiling.’*® In Bewley Homes at [48]-[53],
Holgate J was clear that §81 of the NPPF did not compel a decision-maker to attribute the
same level of weight (“significant”) to any economic benefit flowing from any proposal
irrespective of the merits of the economic case and the local or regional circumstances.
The same is true of §168(a). “Substantial weight” is often given to the benefits associated

with renewable and low carbon schemes as Mr Burrell has done here.

363 CD H12 at §182; CD H25 at §126; CD H26 at §80; CD H29 at §141; CD H30 at §65; CD H31 at §47; CD H28
at §98; CD H38 at §57.

364 CD H12 at §87; H28 at §99.

365 CD H27 at §64; CD H28 at §101; CD H34 at §121.

366 Steven Stroud XX.
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Moreover, there are differences between the benefits of renewable energy generation and
the contribution to Net Zero. Indeed, renewable energy generation has economic benefits
as well as climate benefits, with the Government recognising that the transition to clean
energy represents an important solution to the devastating cost of living crisis.®’ Even if
the target for Net Zero were dropped, as has been mooted by opposition parties, the

distinct economic benefits of renewable energy generation would remain.

Whilst it is acknowledged that the Secretary of State in the Bottesford decision arrived at

5% it must be remembered that Bottesford involved a grant of planning

a different position,
permission and was not amenable to a legal challenge by the appellant whose benefits had
been reduced in weight as a result. As such, the interpretation of §168(a) in Bottesford has
not been tested or upheld by the courts, and the Appellant in this case contends that it is
wrong. The interpretation notably involved the reading of the word “collectively” into a
paragraph of the NPPF where it does not exist. It also rested upon an understanding that
“significant” was the level of weight that the Secretary of State had to attribute to the
benefits in that paragraph, which we know to be wrong following Bewley Homes. Neither
party agrees with that proposition here. Accordingly, it is not an interpretation that should
be followed. The Inspector’s careful reasoning in the same decision, which found harm to

a range of assets of the highest significance, is to be preferred and is commended to the

Inspector.>®’

An ordinary reading of §168(a) is that decision makers should give significant weight (i.e.
weight) to the benefits (plural) that are associated with (but not limited to) low carbon
energy generation and the contribution to Net Zero. This may include local climate change
pledges and energy security. Indeed, energy security can be secured by energy generation
that is not from renewable sources®’® — it is, however, significantly more aligned with this
Government’s overall ambitions when it is delivered through solar farm schemes such as
the Proposal. The Appellant and Mr Burrell therefore maintain the position that the above

benefits are to be given distinct substantial weight.

567 CD D20, p.6.

S8 CD HS8 at §12.

569 CD HS at IR §12.67.
570 Steven Stroud XX.
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Fifth, the Proposal would bring about extensive benefits for nature and biodiversity, with
the delivery of biodiversity net gain (“BNG”) in the order of 101.25% in habitat units and
102.65% in hedgerow units.’”! Mr Burrell explained that such an increase is not common

572 and that other inspectors have attributed substantial weight to BNG

among his clients,
of a magnitude lower than what is proposed here.’”* He also highlighted that Clean Power
2030 makes it very clear that the country is facing both a climate crisis and an ecological
crisis and that there is a clear drive to meet both.>’* Mr Stroud appeared to be unaware
that the UK is one of the most nature depleted countries in the world.>” In that context,

Mr Burrell properly ascribed these benefits at least significant weight.’”®

Sixth, the Proposal would bring about economic benefits. Mr Burrell explained that the
Proposal represents a significant financial investment, with benefits to the local economy
including construction jobs and annual business rate contributions.’”” He did not consider
that there would be a material effect on tourism given that visual and noise impacts would
be limited and localised to the Appeal Site, away from the caravan site at Garden House.*”®

Mr Stroud agreed with him that such benefits attract moderate positive weight.3”

Seventh, as Mr Fearn explained,’®° the conversion of fields on the Appeal Site from their
current use for arable crops to uncultivated grassland will increase soil organic matter and
in turn protect and improve the soil structure and resource.*®! Various decision makers
have attributed weight to the longer term benefits to soil improvement, and limited weight

is agreed by Mr Burrell and Mr Stroud in this case.*®?

Eighth, the Proposal would also allow for the diversification of an agricultural business.
NPPF §88(b) states that the diversification of agricultural businesses should be enabled.

Mr Burrell referred in this connection to the letter provided by Mr Baker at his Appendix

571 Paul Burrell’s Proof at §11.39.

572 Inspector’s question to Paul Burrell.
573 Paul Burrell XIC; See e.g. CD H12 at §182.
574 Paul Burrell XX; CD D20, p.41.

575 Steven Stroud XX; CD D20, p.41.

376 Paul Burrell XIC and XX.

577 Paul Burrell’s Proof at §§11.42-11.44.
578 Paul Burrell XIC.

579 Overarching SOCG at §8.77.

380 Howard Fearn XIC.

381 Paul Burrell’s Proof at §11.47.

382 Qverarching SOCG at §8.77.
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4 which explained that income from the solar farm would add a significant, guaranteed
figure to the farm’s yearly income.*®* Mr Burrell and Mr Stroud agree that this attracts

limited positive weight.>%*

Finally, there would also be a positive legacy in landscape character terms, which does
not seek to address the ecological crisis but instead to contribute to the landscape actions
in the published character studies and the restoration of historic landscape fabric. As such,
Mr Burrell afforded additional limited weight to the planting of new hedgerows and tree

belts to create a smaller-scale field pattern guided by reference to historic mapping.>

As to adverse impacts, national and local policy recognises there are likely to be some
such impacts arising from renewable energy infrastructure, but that these do not make a
scheme automatically unacceptable. It is the Appellant’s case that the harms arising here

are both limited and acceptable.

There are two harms alleged by the Council, being harms to heritage and landscape. The

R6 further alleges harm in respect of BMVAL, biodiversity and living conditions.

In relation to the heritage harm, there would be less than substantial harm at the low end
of the spectrum to one designated heritage asset and five non-designated heritage assets,
and at the lower end to one designated heritage asset. Whilst this Proposal might be among
the first located within a conservation area, it must be remembered that this conservation
area is also one of the largest in England (in the top 0.0031%), and that the question of
whether there is harm (and the weight to be given to that harm) depends upon the special

qualities for which it has been designated.>%

The weight to be given to the harm is plainly relevant to the question of whether the public
benefits outweigh that harm or whether the harm is not unacceptable. The significance of
the heritage asset and whether the harm is less than substantial is also highly relevant. The

judgment of the Court of Appeal in Palmer v Herefordshire Council [2016] EWCA Civ

583 Paul Burrell XX; Paul Burrell’s Proof, App. 4.
384 Overarching SOCG at §8.77.

385 Paul Burrell’s Proof at §11.56.

58 Paul Burrell XX.
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1061 recorded at [34] that:

“[the] duty to accord “considerable weight” to the desirability of avoiding harm does
not mean that any harm, however slight, must outweigh any benefit, however great, or
that all harms must be treated as having equal weight. The desirability of avoiding a
great harm must be greater than that of avoiding a small one.”

NPPF §213 sets out a hierarchy among heritage assets and a rebuttal presumption against
their harm unless there is a clear and convincing justification.’®’ Part of the justification
in this case is that there is a climate crisis, and the Proposal would bring forward the type
of development necessary to combat that crisis. There is also an available grid connection
near to the heritage assets in question, as a matter of fact. Importantly, the Proposal is only

temporary and would have no lasting impact on the assets once it is decommissioned.>?

Mr Burrell has had regard to NPPF §212 on the weight to be given to the conservation of
Bentley Conservation Area, acknowledging also that considerable importance and weight
should be given to any harm to the significance of it.**® Given the significance of each of
the affected heritage assets, combined with the low and lower levels of harm identified by
Ms Garcia, Mr Burrell afforded the heritage harm moderate adverse weight overall in the
planning balance.’*® Moreover, applying NPPF §215, Mr Burrell concluded that the harm
to designated heritage assets is outweighed by the public benefits.*! He also considered

that the test in NPPF §216 was satisfied in relation to non-designated assets.>*?

As to landscape harm, Mr Burrell relied on the evidence of Mr Mason that the Appeal Site
does not form part of a valued landscape and that, on either case, the landscape and visual
effects would be limited and localised and reduce over time as planting matures.>> He
also acknowledged that the Proposal itself is well considered and carefully designed with
embedded mitigation.** Accordingly, Mr Burrell properly affords landscape and visual

impacts only limited adverse weight.>%

387 In accordance with statute: Paul Burrell XX.
588 Laura Garcia XIC.

%9 Paul Burrell XIC.

5% Paul Burrell’s Proof at §11.63.

591 Paul Burrell’s Proof at §11.64.

592 Paul Burrell’s Proof at §11.65.

393 Paul Burrell’s Proof at §11.61.

3% Paul Burrell’s Proof at §11.61.

595 Paul Burrell’s Proof at §11.61.
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Finally, with regard to BMVAL, biodiversity and residential amenity, Mr Burrell adopted
the evidence of Mr Kernon, Mr Fearn and other expert consultants.**® There was nothing
in any of their evidence, or the reviews of that evidence by the Council, to suggest that

there would be any unmitigated impacts to attract adverse weight in the planning balance.

Importantly, the Proposal and any harms that do arise about would be temporary and time-
limited to 40 years.®” That is an essential, positive material consideration in this appeal.
It is less harmful to consent a development which gives rise to temporary harms than one
which gives rise to permanent harms. The temporary harms, such as there are, will be
reversed upon decommissioning.>*® Whilst NPPF §168(c) contemplates the re-powering
of existing renewable sites, which the Appeal Site is not, Mr Burrell noted that much could
change over the next 40 years in relation to renewable and low carbon energy production
(both in terms of available technologies and in terms of policy support) which may impact
on the potential to repower at that time.**® And while the Council and the R6 characterised
the temporary harms as lengthy in human terms, it is a blink of an eye in heritage and

landscape terms.

Ultimately, weighing the Proposal’s numerous substantial and significant benefits against
its limited adverse impacts, the balance lies in favour of granting planning permission.*®
The harms are limited in contrast to the wide-ranging and urgently needed benefits, not

least in terms of addressing the climate, energy and biodiversity crises.

Accordingly, the Inspector is asked to grant permission, subject to appropriate conditions.

19" February 2026

Thea Osmund-Smith
Jessica Allen

No5 Chambers

5% Paul Burrell XX.

597 Paul Burrell’s Proof at §11.59.

38 Paul Burrell’s Proof at §11.60.

3 Inspector’s question to Paul Burrell.
00 paul Burrell’s Proof at §15.18.
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